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Is practice (here praxis) be the whole they (lawyers) 
are taught , practice must likewise be the whole they will 


ever know: if they he uninstructed in the elements or first 


principles upon which the rule of practice is founded, the 
least variation from established precedents Will-totallyydis- 
tract aud bewilder them: ita lex 3cripta ent is the utmost 


their knowledge will arrive at, they must never aspire to 


Form, and seldom expect o comprehend, any arguments 


drawn à priori from the spirit of the laws and the natural 
foundations of justicſdtde. © BLACKSTONE. 


They must pry into the secret recesses of the human 
mind, and become well acquainted with the whole moral 


world 2, that they may di the abstract reason of all 


Jaws. - BOLINGBROKE. 
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Ta critic of practical Reason ought to be 


followed by the system, The Metaphysic of Morals, 
which branches into metaphysical elements of law 
and of ethics (as a companion to metaphysical ele- 


ments of natural philosophy already published); 
wherefore the following Introduction represents and 
renders in part intuitive the . of the — 


in both. 418 1 5 3 þ 


Law, as the first part of moral Ae 4 | 
that , whereof a system springing from reason, which 


may be denominated the metaphysic of law, is re» 


quired. As the conception of law, however, is 2 
pure one, and yet has the praxis [application to cases 
occurring in experience] in view, consequently a 
metaphysical system of it must in its division have 
regard to the empirical variety of those cases, in 
order to render the division ae (which is an 

1 eee en inindis- 

1 458 Tu us Mums nnr 
elt will be difficult, if not pcs iblk; for the Hader, 
whb has neither made himself acquamted with the 
scientific terms of the critical philosophy, nor studie 
any part of that science, to proceed farther, as he must 
already find this expression (practical reason) totally 
unintelligible: His situation may be compared to ut 


of one beginning the study of the mathematics with 
astronomy. Those terms, however, may be found ex- 


plained eicher in TA PAINCIPLES OF THE. Cmarricat 


"PHiLo0$0PHY, or in | Kant's Essars AND TAT. 


| Mx 190 W. Richardson. end 2 2 Ian I. "oy - 
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indispensable requisite ta the erecting of a system 


of reason), but completeness of the divisiqm of 


what is empirical is impossible, and, where it is 
endeavoured (at least to approach towards it), such 
conceptions can be but in the annotations, as exam- 
ples, but not as constituent parts in the system; 
so the only fit expression for the first branch of 
the metaphysic of morals is, metaphysical elements 
of law; because, in consideration of those cases 
of application, only approximation to system, but 
not this itself, can be expected. The same method, 
as in the (earlier) metaphysical elements of physics, 
will be here attended to, namely, to put the law 
that belongs to the system delineated. d priori in the 
text, but the laws, which have reference to parti» 
cular cases of experience, in ample notes; since 
otherwise that, which here is etaphysic, could 


not well be distinguished from what is empirical 
praxis of law. 


1 cannot more effectually prevent or remedy the 


1 fxequent - reproach of obscurity, nay, even of a 


studied indistinctness in philosophical propounding 
affecting the appearance of profound penetration, 
than by readily adopting what Mr. Garve, a philo- 


sopher in the true sense of the word, prescribes as 
a duty to every person, but chiefly to the philo- 


sophic writer, and on my part limiting this preten- 
sion to the sole condition, to yield to it but so 
far as the nature of the science, which is to be 
Corrected and enlarged, will allow. 


Tnis sage justly requires (in his work named 
Vermischte Aufnatze, page 352 &c.) that every 
philosophical doctrine shall, if the teacher would 
avoid being suspected of obscurity in his concep- 
tions, be susceptible of popularity Ia rendering wo 
sible sufficient for universal communication]. 


vile 
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willingly grant that, only with exception of the 
system of a critic of the rational faculty itself, and 
all that which can be documented but by its deter- 
mination; because it belongs to what is supersensible, 
and yet appertaining to reason. Neither this nor 
any formal metaphysic in general, though its results 
may be rendered perfectly obvious to (the) sound 
reason (of a metaphysician, without knowing it), 
can ever become popular. Here populaxity must not 
be thought of, but scholastig punctuality must be 
insisted on, if it should even be accused of painful - 
ness (for it is scholastic language); because thereby 
only can precipitate reason be ſirst brought to 


understand herself en to her dogmatical 
assertions., | 


| When pedants, ho ever, take upon them to 
address the public (m pulpits and in popular 
writings) in scientific terms, which are entirely 
adapted to the school, that can as little be laid to 
the charge of the critical philosopher, as the unskil- 
fulness of the Jogodedalus to that of the grammarian. 


The ridicule here can affect the man only, but not 
the sclence. a 


* 


11 sounds arrogant „ self - sufficient, and is 


Jessening to those, who have not yet renounced 


their obsolete dogmas and superannuated systems, 
to maintain That there was no philosophy at all 
Prior to the critical philosophy. — In order now 
to be able to decide with regard to this seeming 


usurpation, the question is, Mhetber there can 


be more than ane philosophy? Not only have there 
been different methods of philosophising and of 


recurring to the first rational principles and, with 
more or less fortune, of grounding thereupon a 
system, but many essays of this sort were necessary. 
every one of Which has its merit in respect to the 
659 present; 
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present; but, as there can be but one human 
reason, objectively contemplated; so there cannot 
be many philosophies, that is, only One true system 
of it from principles is possible. how variously soever 
and often discordantly one may have philosophised on 
the very same position. In like manner the moralist 
justly says, there is but one virtue and doctrine 
of the same, id em, a single system that conjoins 
all duties of virtue by one principle; the chymist, 
there is but one chymistry (that according to 
Lavoisier); the teacher of medicine, there is but 
one principle for the system of the classification 


of diseases (according to Brown), without derogating, 


however, as the gew system excludes all others, 
from the merit of the older (moralists, chymists 
and teachers of medicine); because, without their 
discoveries, or even unsuccessful essays, we should 
not have attained that unity of the true principle of 
all philosophy in one system. — If therefore any 
body announces a system of philosophy as his own 
erection, it is as if he said, before this philo- 
sophy no other yet existed. For if he granted that 
there was another (and true), there would then 
be two true philosophies on the same subject; which 
is a contradiction. — If the critical philosophy 
announces itself as a philosophy, antecedently to 
which there existed no philosophy at all, it does 


nothing but what all, who project a- philosophy 


according to their own _ have e will, . 
must do. 

Of less consequence, yet not entirely without 
all weight, is the reproach that an essential dis- 
tinguishing part of this philosophy is not of its 
own growth, but perhaps borrowed from another 
philosophy (or from the mathematics); such is the 
discovery, which a reviewer of Tuebing pretends 


to have made, and which concerns the defini- 


tion 
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tion of philosophy in general, that the author 


of the Critic of pure Reason . gives out for 
nis own, not unimportant, production, and 
which has however been already given, many 
years Ago , by another, in almost the ame 
terms. | | 
I Xleave it to every body to judge; „ whether the 
words 4 intellectualis quaedam constructio , could 
have produced the thought of the exbibition of 
4 given conception in an intuition 6. priori; where- 
by philosophy is at once precisely separated from 
the mathematics. I am certain Hausen himself 
would have refused to recognise this exposition of 
Jus expression; for the possibility of an intuition 
4 priori, and that space is such and not à mere 
given juxta existence of that which is multifarious, 
exterior to one another, of the empirical intuition 
erception] (as Wolf explained it), had deterred 
um, because he would thereby have felt himself 
implicated in very deep philosophical researches, 
The exhibition, made, as it were, by the un- 
derstanding, | denoted to the acute mathematician 
nothing more than the (empirical) drawing of a 
line corresponding to à conception, by which 
attention is but given to the rule, but one 
3 5 abstracts 
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* Porro de actuali constructioni hic non quaeritur, 
cum ne possint quidem sensibiles fignrae ad rigorem de- 
finitionum ef fingig sed requiritur eognitio eorum, quibus 
bsolvitur formatio, quae intellectualis quaedam con- 
struetio est. C. A. Hauzen Elem, Mathes. Pars I. P- 86. 
A. 1734. 
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"uk This f 18, but an aa towards a translation of das 
Nebeneinanderseyit, a word coined by the celebrated 


Wolf and Which may be wow no; rendered thus , we 
1 - beside- ones another. ©. 
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abstracts from the inevitable deviations in the execu- 
tion; as may be perceived in "geometyy | and in 
__ construction of equations. i 


"of the very least consequence, however, with 
er to the spirit of this philosophy; is the 
mischief that some of its apers do with. the 
terms which „in the Critic of pure Reason, 
cannot well be supplied by others more current, 
by using them in another sphere for the pur- 
pose of a public traffic of thoughts, an. wich 
dy all means deserves to be chastised, Mr. 
Nicolai does, though he will be candid ouch 
| to grant that he cannbt pretend to judge of 
their total uselessness in their own proper field, 
as a mere concealed poverty of thought, — The 
unpopular pedants are indeed much more ridi- 
culous, than the uncritical guorante (for in fact 
the metaphysician, who stifly adheres to his 
system, and neglects all critic, may. be ranked 
among. the latter, though he is but voluntarily 
ignorant of what he does not wish should advance, 
because it does not belong to his more ancient 
school). IF however, according to Schaſcesbury's 
assertion, it be no contemptible test of the 
truth of 4 doctrine (especially 'of a practical 
one), when it bears ridicule, the critical phi- 
losophers will in time have their turn and 45 
last laugh the most, when they see the  paper- 
systems of those, who for a long time made 
a great figure,” successively falling in ruins, and 
all their adherents running away; a fate, which 
inevitably impends over those. 


Towards the end of the work several sec- 
tions are less copiously handled, than might 
be expected when compared with the preceding 
ones; partly, because they seemed to me to 

be 
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be susceptible of being easily inferred from these, 
partly, because the last (concerning the public 
law) are just at present subjected to so many 
discussions, and yet so important, that they 
can well justify, for some little time, the delay 
of the definitive judgment. 
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of the Relation of the: Robaleies of the nid Mind 
fo oy 820 vs of oproplanny 71 20 6 


1 HE  appetitive facaly is. the faculty of being 
by one's representations the cause of the objects of 
these representations. The faculty * of a_being to 
act conformably to its representations is named /ife. 

Po 7 Pleasure or displeasure » the receptibi- 
lity of which is termed Feeling, is always conjoined 
with appetition or aversation, but not always con- 
versely. For there may be a pleasure, which is by no 
means connected with any desiring of the object, but 
with the mere representation, which one forme to 
Ne of Nos object » (indifferent, whether its object 

. exists 


* See this word, as well as many other words, ex- 
pressions and passages, fully explained in a ComMeN- 
TAR UBER KANTS METAPHYSIC DER SITTEN oon Jacob 
Sigi mund Beck Frofertor der Philosophie auf der Uni- 
yersitat zu Rostock; in der Rengerschen Buchhandlung 
2 Halle, A valuable book, indeed, which throws 2 
great light on the present work, and which well de- 
serves to be translated into English, — In order to 
Prevent collision the translator takes this opportunity of 
informing the pu lic that he is at present occnpied in 
translating KaxnT's ANTHROPOLOGY and hopes to be able 
to present it to them soon. It contains a store of ori- 
Ing observations and, if it does not lose very much 
by the translation, will be a valuable addition to our 
Philosd hy of the human mind. 
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appetition from pure interest of reason, but which 
inclination, then, would not be the cause, but the 
effect of the latter interest, and which we might 
distinguish by the name of the zclination aivegred 
of tense (propensio intellectualis), 

Concuptiscence is still to be distinguished from 


appetition itself, as an incentive to its determina- 


tion. It is always a sensitive determination of mind, 
but never increases to any act of the es 
faculty. 

- The faculty of appetition according to concep- 
tions, so far as its determinative to action is to be 
met with in one's self, but not in the object, is 
denominated a faculty to do or to forbear at plea- 
sure. 80 far as it is conjoined with the consclous- 
ness of the faculty of one's action to produce the 
object, it is named arbitrement; but if it is not 
therewith conjoined, its act is termed a wisb. The 
appetitive faculty, whose internal determinative, 


consequently even the liking (das Belieben) is found 


in the reason of the subject, is distinguished by the 


appellation of will. The will is then the appetitive 


faculty, not so much considered (like the arbitre- 
ment) in reference to the action, as rather to the 
determinative of the arbitrement to the action, and 
has for itself properly speaking no determinative, 


but is, so far as it can determine the arbitrement, 
the practical reason itself. | | 


Not only the arbitrement, but also the mere 
wish may be contained under the will, 80 far as 
reason can in general determine the faculty of ap- 
petition; the arbitrement, which can be determined by 
pure reason, is named the free arbitrement. That, 
which is determinable by - inclination only (sensitive 
impulse, stimulus), would be brute arbitrement, 
The human arbitrement, on the contrary, is such 
an one, as is indeed affected by stimulations, but 
not determined, and is therefore of itself (without 
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acquired habit of reason) not pure, but may how- 
ever be determined to actions by the pure will. The 
liberty of the arbitrement is that independence of its 
determination by sensitive impulses; this is its ne- 
gative conception. The positive one is, the faculty 
of pure reason to be practical by itself. This is 
not however otherwise possible, than by the sub- 
jectionz of the maxim of every action to the con- 
dition of the fitness of the maxim for an universal 
law. For, as pure reason applied to the prin 
ment, notwithstanding this its object, it can, 
the faculty of principles (and here of practical A 
ciples, consequently as legislative faculty), since the 
matter of the law is wanting to it, ordain nothing 
more, than the form of the fitness of the maxim of 
the arbitrement for an universal law itself, chief 
law and determinative of the arbitrement, and, as 
the maxims of men from subjective causes do not 
of themselves harmonize with those objective ones, 
prescribe this law but absolutely as imperative of 
the prohibition or of the commandment. 

The laws of liberty, in contradistinction to the 


laws of nature, are styled moral. So far as they 


reſer to mere external actions only and their legali- 


ty are they named juridical: but when they also 


require that they (the laws) shall be even the deter- 


minatives of actions, they are ethical, and it is said 


that the-agreement with the former is the /egality, 
that with the latter the morality, of the action. 
The liberty, to which the former laws refer, can 
be but the liberty in the external use, but that, to 
which refer the latter, the liberty as well in the 
external as in the internal use, of the arbitrement, 
$0 far as it is determined by laws of reason. It is said 
in theoretical philosophy that the objects of the external 
senses only are in space, but all the objects, as well 
of the external, as of the internal sense, in time because; 
the representations of both are alike representations, 
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and belong so far collectively to the internal sense. 


In like manner, whether liberty be considered in the 
external or the internal use of the arbitrement, its 
laws, as pure practical laws of reason for the free 
arbitrement in general, must nevertheless be at the 
same time its internal determinatives: though it may 
not always be contemplated in this reference. 


1H 


Of the Idea and the Necessity of a Metaphytic of 
Morals, 


Ir has been already proved that principles à 
priori must be had for natural Philosophy, which is 
occupied about objects of the external senses, and 
that it is possible, nay, even necessary, to premise 
a system of these principles, under the name of a 


metaphysical natural philosophy, previous to that 


applied to particular experiences, that is, to physics. 
But the latter may (at least when its object is but to 
guard against errour in its proposltions) suppose 


many a principle as universal on the testimony of 


experience, though the latter, if it shall in the strict 
sense be universally valid, must be deduced from 
grounds à priori, as Newton supposed the principle 
of the equality of action and reaction in the in- 
fluence of bodies on one another as grounded on 
experience, and yet extended it over all material 
nature. Chymists go still further and found their 
most general laws of the union and separation of 


substances by their own powers upon experience totally, 


and yet rely so much upon their universality and ne- 
cessity, that they are under no apprehension what- 
ever of discovering an errour in the — re- 
gulated by them. 


But the moral laws are of another nature. only 


o far as they can be grounded à priori and neces» 


Sarily 
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garily perspected, are they valid as laws, nay, the 
conceptions and judgments of ourselves and our 
conduct, when they contain [that which can be 
learned from experience only, signify nothing at all 
moral, and, when one is misled to adopt something 
from the latter source as a moral principle, he is in 
danger of falling into the roset and most perni:- 
cious errqurs. 

Were the dactrine of morals nothing but a Jace 
trine of felicity, it would he absurd to look for 
principles 4 priori for its use. For, however Specious 
it may. seem that reason can perspect before experience 
by what means the lasting enjoyment of the true 
pleasures , of life is to be attained, yet all that is 
taught of it 4 priori is either tautological, or quite 
groundlessly supposed. Nothing but experience can. 
teach what affords us delight. Only the natural 
instincts to food, to sex, to rest, to motion; and 
(by the unfolding of our ꝓredispositions of nature) 
the incitements to honour, to the extending of our 
knowledge &c. can give to cognise, and every one 
but in his own u peculiar - manner, wherein he is 0 
Place those joys, they can teach him the means too, 
whereby he is to geek them. All specious reasoning 
& priori is here, at bottom, nothing but experience 
elevated by induction to universality, which univer- 
sality (Secundum principia generalia non universalia) is 
over and above s0.troublesome , that every one must 


be allowed an infinite number of exceptions, in order 


to adapt that choice of his mode {of living to his 
particular inclination and to his susceptibility of plea- 
sure, and at last to become prudent, but by my un 
hurt or by that of others. 

The doctrines of mdrality; r are 9 
wise circumstanced. They command every body 
without respecting inclinations; merely because and 
so far as he is free and possesses practical reason. 


Information ef their laws is to be gathered neither 
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from. the observation of himself and the animality 
in him, nor from the perception of the course of 
the world, from what happens and how people act, 
(thouzh the English word morals, as well as the 
Latin one mores, signifies but manners and mode of 
living,) but reason commands how one ought. to 
act, though no example of it should yet be met 
with, and has also no regard to the advantage, 
which can arise therefrom, and which indeed ex- 
perience only could teach. For, it allows us to 
seek our advantage, in every possible manner, and 
besides can in all probability promise itself, relying 
upon testimonies of experience, on the whole, great= 
er advantages from the keeping of its command- 
ments, especially when prudence survenes, than 
from their transgression, yet the authority of its 
precepts as commandments rests not thereupon, but 
it uses them (as counsels) only as a counterpoise 
against the seductions to the opposite, in order 
previously to correct the faults of a es pH 
in the practical judgment, and then first to secure 
the bias to this according to the weight of the 
grounds 4 priori of a pure practical reason. i 
When therefore a system of cognition d priori 
from mere conceptions is named meraphysic, a prac- 
tical philosophy, whose object is, not nature, but 
the liberty of the arbitrement, presupposes and re- 
quires a \metaphysic of morals: that is, to have 
such a one is even duty, and every person has it 
also, though - commonly but in an obscure manner, 
in himself; for how could he believe, without prin- 
ciples à priori, to have an universal legislation in 
himself? As however in a metaphysic of nature 
there must be principles likewise of application of 
those universal chief principles of nature in general 
to objects of experience, so a metaphysic of morals 
too cannot be without such and we must often take 
wu object the  pecullar nature of man, which is 
__ cognised 
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cognised by experience only, in order to show by it 
the consequences of the universal moral principles, 
yet without either the purity of the latter being there- 
by in the least hurt, or their origin à priori rendered 
doubtful. — That is to say, a metaphysic of morals 
cannot be grounded upon anthropology, but may 
nevertheless be applied to it. | 

The companion of a metaphysic of ml as 
the other member of the division of practical philo- 
sophy in general. would be the moral anthropology, 
which would comprise the conditions, but only the 
subjective, as well the impeding, as the favouring 
ones, of the execution of the laws of the former in 
human. nature, the generation, promulgation and 
strengthening of moral principles (in the education 
of the school and instruction of the people) and 
other the like doctrines and precepts founded upon 
experience, and which are indispensable, but which 
must absolutely neither precede that metaphysic, nor 
be intermixed with it; as one would in that case be 
in danger of inventing false, or at least indulgent, 
moral laws, which represent as unattainable that 
Which is only not attained because the law is not 
perspected and propounded in its purity, (wherein 
its strength also consists, ) or even not genuine or 
impure springs are used for what in itself is con- 
formable to duty and good, which springs leave no 
sure moral principles, either for the clew of judg- 
ment, or for the discipline of the mind in the per- 
formance of duty whose precept- must absolutely be 
given by pure reason a priori only. 

As to the above division, under which ranks that 
just mentioned, namely, that of philosophy into theo- 
retical and practical, and that this can be no other 
than moral philosophy, I have already explained 
elsewhere (in the Critic of Judgement). All that is 
practical, what is possible according to laws. of na- 
ture, (the proper occupation of art) depends accord» 
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ing to its precept, upon the theory of nature entirely; 


only that which is practical according to laws: of 
liberty can have. principles, which depend upon no 
theory; for beyond the determinations of nature 
there is no theory. Therefore philosophy can un- 
derstand by the practical part (beside its theoretical) 
no technically, but only morally, practical doctrine, 
and, if the habit of the arbitrement according to_laws 
of liberty, in contradistinction to nature, should 
here be termed art also, such an art, which makes 
a system of liberty like a system of nature possible, 
would need to be understood by it; a divine art 
indeed, if by its means we were able to carpy on 
thoroughly what reason prescribes to us, and to put 
its. idea in execution. [ x N 


I I I. 
Of the Division of a Metaphytic of Morals. 


To all legislation (whether it prescribes internal 
or external actions, and these either à priori by mere 


reason, or by the arbitrement of another) belong 
Za two 


* The deduction of the division of. a system, that 18, 
the proof of its completeness, as well as of the con- 
tinuity, namely, that the transition from the divided 
conception to the member of the division does not in 
the whole series of subdivisions take place by .a leap 
{diprno per saltum), is one of the conditions, for an 
architect of a system, the most difficult to be fulfilled. 
What the highest divided conception is to the division 

right or wrong (aut fas aut nefas), has likewise its 
difficulty. It is the act of the free arbitrement in ge- 
neral. In the same manner as the teachers of ontology 
begin first with $gomething and nothing, without being 
aware that these axe already members of a division, to 
which is still wanting the divided conception, that 
'can be no other than the couception of an object iu 
general, | | | 
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two parts, firs, a law, which represents the action, 
that ought to be performed, objectzvely as necessary, 
id est, which constitutes the action duty, S$econdly, 
a spring, which connects the determinative of the 
arbitrement to this action with the representation of 
the law, s2bjectively; consequently the second part 
is this, that the law makes duty the spring. The 
action is represented as duty by the former, which 
is a mere theoretical cognition of the possible deter- 
mination of the arbitrement, that is, of practical rules: 
the obligation so to act is conjoined by the latter 
with a determinative of the arbitrement in general in in 
the subject. 

All legislation then (let it agree with another with 
regard to the action, which it constitutes duty, for 
instance, let the actions be in all cases external) may 
relatively to the springs be distinguished. That, 
which makes an action duty, and this duty at the 
same time the spring, is ethical, But that, which 
does not include the latter in the law, consequently 
permits another spring, than the idea of duty itself, 
is juridical, It is, with regard to the latter , easily 
perspected that this spring, which is distinct from 
the idea of duty , must be taken from the pathological 
determinatives of the arbitrement of the inclinations 
and aversions and among these from those of the latter 
sort, since it is a legislation, which is necessitating, 
but not an allurement that is inviting. 

The mere agreement or disagreement of an action 
with the Jaw is denominated, without regard to its 
spring, the legality; but that, in which the idea of 
duty from the law is at the same time the spring of 
the action, its morality. 

The duties according to the juridical legislation 
can be but external ones, since this legislation re- 
quires not that the idea of this duty, which is in- 


ternal, shall of itself be the determinative of the 


arbitrement of the actor, and, as it has however 
occasion 
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| occasion ſor a spring fit for laws, can conjoin ex- 
| ternal duties only with the law.. The ethical legislation, 
on the other hand, constitutes, it is true, in- 
ternal, actions also duties, not however with ex- 
clusion of the external, but refers to every thing, 

that is duty, in general. But as the ethical legislation b 
3 includes in its law the internal spring of the action J 
the idea of duty), which determination must by no | Þ © 


| means influence the external legislation, it (the 

| ethical legislation) can be no external one (not even 1 
| that of a divine will), though it indeed adopts in its Y 
| legislation as springs the duties, which rest upon 5 


another, namely, an external legislation, as duties. 


Hence may be observed that all duties, merely 0 
because they are duties, belong to ethics; but their b 
legislation is not on that account always contained in 1 
ethics, but many of them are without them. Ethics tl 
command that I shall perform a promise made in * 
an agreement, even though the other party could 2 
not compel me to it: but it takes for granted the | © 
law, (pacta gunt ger vanda) and the duty corresponding n 
to this from law. Therefore the legislation, that b 
accepted promises must be kept, lies not in ethics, d 
but in law Jus Ethics teach afterwards only that, ut 
when the spring, which conjoins the juridical legisla- | 
tion with that duty, namely, the external coaction, ” 
is omitted, the idea of duty alone is sufficient as the P 
Spring. For if that were not, and the legislation 1 
itself not juridical, consequently the duty arising * 
from it not proper duty of law (in contradistinction 1 
to the duty of virtue), the bearing of faith (con- - 


| formably to one's promise in à covenant) would: be 
| ranked in one class with benevolent actions and che 
obligation to chen; which must by no means be Tone. 
It is no ethical duty to keep one's word, but a duty 
of law, to comply with vihich one may be compelled, 
But yet it is a virtuous action (a proof of virtue) to 
do it when no compulsion is to be dreaded, Law 
456 and 
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and ethics therefore distinguich themselves not 80 
much by their distinct duties, as rather by the dis- 
tinction of the legislation which the one or the 
other spring conjoins with the law. 

The ethical. legislation (the duties however may 
be external) is that which cannot be external; the 
juridical is what can be external. Thus it is an 
external duty to keep one's promise conformably to 
agreement; but the commandment to do this, me- 
rely because it is duty, without respecting any 
other spring, belongs to the internal legislation 
only. Therefore the obligation is considered as 


belonging to ethics, not as a peculiar sort of duty 


(a particular species of actions, to which one is 
bound) — for there is in ethics as well as in law 
an external duty, — but because the legislation, in 
the case cited, is an internal one and can have no 
external lawgiver, For the same reason the duties 
of benevolence, though they are-at the same time 
external ones (obligations to external actions), are 
numbered to ethics, because their legislation can 
be but internal. — Ethics have also their peculiar 
duties (for instance, those towards one's self), and 
have duties, but only not the mode of obligation, 
in common with law. For, to perform actions, 
merely because they are duty, and to make the 
principle of duty itself, whencesoever it may pro- 
ceed, the sufficient spring of the arbitrement, are 
what is peculiar to the ethical. legislation. There 
are therefore many direct ethical duties, but the 
internal legislation constitutes all the others indirect 
ethical ones. 


IV. 
Concept ious * ior to the Metaphysic of Morals 


(Philosophia practica wunipersalis), 


THz conception of liberty i is a pure conception 
of 
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of reason, Which is on that account, to the theore- 
tical philosophy, transcendent, id est, that concep- 
tion, to which no suitable example can be given in 
any possible experience whatever, which therefore 
constitutes no object of a theoretical cognition that 
is possible to us, and can absolutely be of no 
validity as a constitutive, but only as a regulative, 
and indeed but a merely negative, principle of spe- 
culative reason, in its practical use, however, 
proves its reality by practical principles which, as 
laws of a causality of pure reason, independent 
upon all empirical conditions, (that which is sensible 
in general) determine the arbitrement and evince in 
us a pure will, in which the moral conceptions and 
laws have their origin. 

In this (with a practical view) positive concep- 
tion of liberty are founded unconditional practical 
laws, denominated moral, which, with regard to 


us, whose arbitrement is sensibly affected and thus 


not naturally suitable, but often repugnant to the 
pure will, are mperatives (commandments or pro- 
Hibitions) and indeed categorical . (unconditional) im- 
peratives , whereby they distinguish themselves from 
the technical (the prescriptions of art), that never 
command but conditionally, according to which cere 
tain actions are either allowed or not allowed, that 
is, morally possible or impossible, some of them, 
however, or their opposite, are morally necessary, 
74 est, obligatory, out of which then arises re- 
latively to those the conception of a duty, whose 

observance or transgression is conjoined with a 
pleasure or displeasure of a peculiar sort (that of a 
moral feeling), but to which, as it regards not 
the ground of the practical laws, but only the sub- 


jective effect in the mind by the determination of | 


our arbitrement by them and (without adding any 
thing to, or taking away from their validity or 
objective influence, that is, in the judgment of 
| | reason 
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reason) can be distinct according to the difference 
of the subjects, we in the practical laws of reason 
pay no attention whatsoever. 


The following conceptions are common to both 
parts of the metaphysic of morals: | 
Obligation is the necessity of a free action uns 
der a categorical imperative of reason, | 


The imperative is a practical rule, whereby ths 
action in itself casual is made necessary. It is dis- 
tinguished from a practical law, as this represents the 
necessity of an action, but without considering whe- 
ther this in itself be eee, internally inherent in 
the acting subject e a holy being), or (as in 
men) contingent; for, where the former is, no im- 
perative takes place. Therefore the imperative is a 
rule, whose representation renders the subjectively 
contingent action necessary, consequently represents 
the subject, as such an one, as must be necessitated to 
the agreement with this rule. — The categorical (un- 
conditional) imperative is that which considers an 
action as objectively necessary and renders it necessarys 
not — that is, by the representation of an end 
that can be attained by che action, but immediately 
id est, by the mere representation of this action itself 
(its form). No practical doctrine, but that only, 
which prescribes 'obligation (that of morals), can pro- 
duce such imperatives as examples. All other impera- 


tives are technical and altogether conditional. The 


Frouns of the possibility of categorical imperatives, 
owever, consists herein, that they refer to no other 
determination of the arbitrement (whereby a design 
can be ascribed to it), than only to its liberty, 


An action is licit which is not contrary to obli- 
oationz and the liberty, which is not limited by 
any opposite imperative, is termed the moral fa- 
culty (Befugnis). Hence it is obvious what illicit is, 

Duty is that action, to which one is bound. 
It is therefore the matter of the obligation, and it 
may be the same duty (as to the action), though 
we may be bound to it in a different manner. 

The categorical imperative, in expressing an obli- 
gation in regard of certain actions, is a morally 8 
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tical law. As obligation however comprises not only 
practical necessity (of the same sort as a law in general 


expresses) but necesstation, the aforesaid imperative 


is either a commanding or a forbidding law, accord- 


ingly as the performing or the forbearing is represented 
as duty. An action, which is neither commanded nor 
prohibited, is merely permitted, because there is, in 
respect of it, no law at all that restricts liberty (moral 
faculty) and consequently no duty. Such an action 
is named morally indifferent (adiaphoron, res merac 
facultatis), It may be asked, Whether there are such 2 
and, if there are, Whether, as one is free to do or 
not to do something at pleasure, besides the command- 
ing (lex praeceptiva, lex mandati) and the prohibitive 
law (tex vetiti), a 3 one still (lex permissiva) 
be thereto required? When this is the case, the moral 
faculty would not always concern an indifferent action 
(adiaphoron); for to such a one, when it is contem- 
4 according to moral laws, no special lavy would 


e required, 


An action so far as it ranks under laws of oblie 
gation, consequently so far as the subject is con- 
sidered in it according to the liberty of his arbitre- 
ment, is termed an act. The actor is considered by 
Such an act as the author of the effect, and this, 
together with the action itself, can be imputed to 
him, when the law, by virtue of which an obligation 
rests upon him, is previously known, tr: 

A person is that subject, whose actions are cap- 
able of imputation, The moral personality is there- 
fore nothing but the liberty of a rational being under 
moral laws (but the psychological the faculty merely 
to be conscious of one's self in the different states of 
identity of one's existence,) whence then follows 
that a person is subjected to no other laws, than 
those which he (either alone, or at least with others 
at the same time) gives himself. l 

A thing is that which is capable of no imputation. 
Every object of the free arbitrement, which is desti- 
tute of liberty, is therefore denominated a thing (res 


corporalis ). | | 9 
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An act, in general, is either right or wrong 
(rectum aut minus rectum), so far as it is either 
conformable or contrary to duty ( fuctim licitum aut 
illicitum); whatever be the sort of duty, according 
to its matter or its origin. An act contrary to duty 
takes the name of a tranigrestion (reatns), 

An undesigned transgression, which however can 
be imputed, is named a mere fault (culpa). A de- 
signed one (id est, that which is conjoined with the 
consciousness chat it is a transgression) is termed a 
crime (Aolus). What according to external laws is 
right, is denominated just, what is not so unjust. 

A collision of duties (collisio officiorum , 5. obliga- 
tionum) would be that relation of them, whereby the 
one annulled: the other (whether totally or in part). 
— As duty however and obligation are conceptions, 
which express the objective practical necessity of cer- 
tain actions, and two rules in opposition to one 
another .cannot be at the same time necessary , but, 
when it is duty to act according to one of them, it 
is not only not duty to act according to the opposite, 
but even contrary to duty; so a collision of duties 
and obligations is not possible to be conceived (obli- 
gationes non collidintur), Two grounds of obligation 
(rationes obligandi), however, of which either the one 
or the other ground is not sufficient-to an obligations 
may be perfectly conjoined in a subject and in the 
rule which he prescribes to himself, as then the one 
is not duty. — When two such grounds clash, the 
practical philosophy says not that the stronger obliga- 
tion overcomes (Fortior obligatiu vine /t), but that the 


stronger ground of Wewer ovine ( ene olli 
Ja ratio vine). oo 1 TT 


The binding laws, in; relations to which an external 
logialaricin's is possible, are in general denominated 
external laus. Under which are those, to which the 
obligation can, even without external legislation, be 
cognised à priori, by reason, external, it is true, but 
ol. I. B natural 
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natural laws; whereas those, which bind not at all 
without actual external legislation (therefore would 
not without the latter be laws) are termed positive 
laws. An external legislation, which comprehends 
natural laws only, may 'theretore be conceived; but 
then a natural law, which makes good the authority 
of the legislator (that is, the moral faculty of binding 
others by his mere arbitrement), must precede. 

The principle, which constitutes certain- actions 
duty, is a practical law. The rule of the actor, 
which he himself adopts as a principle from subjective 
grounds, is named his maxim, hence, in the same 
laws, the maxims of the actors may be very dis- 
tinct. W | 

The categorical imperative, which in general 
expresses only what obligation is, is, Act according 
to a maxim, which may at the same time be valid as 
an universal law. — Thou must therefore first con- 
sider thy actions according to their subjective prin- 
ciple: but whether this principle be objectively valid 
also, thou canst not cognise but by its being, while 
thy reason bringeth it to the test, to conceive thyself at 
the same time as universally legislative by it, nen 
for such an universa! legislation. 

The simplicity of this law in comparison with the 
great and various consequences, which may be drawn 
therefrom as also the commanding; authority, yet 
without its visibly carrying a spring with it, must 
at first be surprising. When, however, in the 
astonishment at a faculty of our reason to determine 
the arbitrement by the mere idea of the qualification 
of a maxim for the univertality of a practical law, one 
is instructed that even these practical laws (the moral 
ones) ſirst make known a property of the arbitre- 
ment, on which no speculative reason, either from 
grounds à priori or by any one experience , would 
have fallen, and, if it had fallen thereon, could not 
Have, 1 its er by any ching in a theore- 
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tical manner; but those practical laws incontestably 
prove this property, namely, © liberty; thus will it 
be less surprising to find these laws, resembling 
mathematical postulates, indemonstrable and yet apo- 
dictical, at the same time, however, to see a whole 


field of practical cognitions opened before one, where 


reason with the same idea of liberty, nay, with 


every other of its ideas of the supersensible, must 
absolutely find every thing in the theoretical sphere 
shut against it. The agreement of an action with the 
law of duty is the legality — that of the maxim of 
the action with the law, its morality» A maxim, 
however, is a 5ubjective principle of acting, what the 
subject prescribes to himself as a rule, (how he wills 
to act). The principle of duty, on the contrary, is 
that which reason commands him absolutely, there- 
fore objectively (how he ought to act). FO 
The chief principle of ethics then is, Act accord- 
ing to a maxim, which may at the same time be valid 
as a universal law, — Every maxim, which is not 
qualified for this, is repugnant to. morality, 
The laws proceed from the will; the maxims from 
the arbitrement. The latter is in man a free arbitre: 
ment; the will, which refers to nothing but to the 
law, can be named neither free nor not free, as it 
refers not to actions, but immediately to the legislas 
tion for the maxims of actions (as practical reason itself), 
therefore is absolutely necessary and even capable of no 


necessitation. Only the arditrement then can be named 
free. ; 


But the liberty of the arbitrement cannot be de- 
fined by the. faculty of the choice to act either accord- 


ing, or Contrary, to the law (libertas indifferentiae) 3 


— as some have essayed, — though indeed the arbitre- 
ment as a Phoenomenon furnishes numerous examples 
of it in experience. For We know liberty (as it is 
first manifested to us by the moral law) but as a ne- 
gative property in us, namely, to be necessitated to 
act by no sensible determinatives, As a noumenon, hows 
ever, that is, considered according to the faculty of 
man as an intelligence only, we cannot at all 'represent 
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| it theoretically, how it is necerntatins in re- 
| gard of the sensitive arbitrement, consequently ac- 

cording to its positive quality. But we can perfectly 
| perspect, that, though man, as a sensible being, dis- 
1 covers a faculty, according to experience, to chuse, 
not only conformably. but contrary to the law; there- 
by as an intelligible being, however, his liberty 
j cannot be defined, because phenomena can render 
ſl intelligible no supersensible object (such is however 
the free arbitrement, and that liberty can by no 
means be placed in the rational subjects being able 
to make a choice, which collides with his (legis- 
lative) reason; though. experience proves often enough 
that it happens; (but of which we cannot compre- 
| hend the possibility). — For it is one thing to grant 
i} a position (of experience), but an other to consti- 
tute it a principle of explication (of the conception 
of the free arbitrement) and universal distinctive cri- 
terion (of the ardbitrium brutum vibe Seroum); as the 
former does not maintain that the criterion belongs 
of necessity to the conception; which is however 
it Tequisite to the latter. — Liberty, with reference to 
ft the internal legislation of reason, is properly speaking 
0 a faculty only; the possibilit of deviating from 
iff reason, an inability: How can that now be explained 
1 from this? It is a definition which, besides the 
I | practical conception, still adds is execution, as ex- 
* erience teaches it, a bastard exposition (definitio 
| ybrida), which exhibits the conception in afalse light. 


A Law (a morally practical one) is a position, 
ö which comprises a categorical imperative, (command- 
ment). The commander (imperans) by a law is the 
| lawgiver (legislator). He is the author of the obliga- 
| 
| 


tion according to the law, but not always the author 
of the law. In the latter case the law would be po- 
| Sitive (contingent) and arbitrable. The law, which 
| binds us by our own reason &@ priori and uncondi- 
| tionally, may also be. expressed as proceeding from 
the will of a chief legislator, that is, such an one 
as has but rights and no duties, (consequently from 
the divine will), which however signifies the idea 
of a moral being only, whose will is law for all, 
yet without conceiving him as its author. 
: | | Imputation 
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Imgutation, in the moral sense, in the judgment, 


whereby one is considered as the author (causa 


libera) of an action, which is then denominated a 
Fact and ranks under laws; which judgment, when 
it carries with it at the same time the legal conse- 
quences of this fact, is a valid (imputatio judi- 
ciaria, 5. valida), but else only a judging, impu- 
tation (imputatio dijudicatoria ). — That (physical 
or moral) person, who has the moral faculty to im- 
pute in a valid manner, is named the judge or also 
the court ( judex, s. forum): 

What one does more, conformably to duty, than 
he can be compelled to according to the law, is meri- 
torious (meritum): that which he does but just suitably 
to the latter is owed (debitum); finally , what he does 
less than the latter requires, is moral demerit (deme- 
ritum). Punishment (pena) is the juridical effect of 
a demerit; reward (premmm) (presupposed that it, 
promised in the law, was the motive cause) that of a 
meritorious act; the suitableness of the procedure to 
due has no juridical effect at all. — The beneficent 
remuneration (remuneratio 8. repensio benefica) stands 
in no relation of law whatever to the act. 


The good or bad consequences of an actio de- 
bita, — as also the consequences of the omission of 
a meritorious action, cannot be imputed to the sub- 
Ject (modus imputationts tollen). | 

The good consequences of a meritorious action, — 
as also the evil ones of a wrongful, can be imputed 
to the subject (modus gmputationis ponens), 

The degree of the imputableness (imputabilitas) 
of actions is to be mbjectively estimated according to 
the greatness of the impediments, which must bhere- 
by have been removed, — The greater the natural 
impediments (of the sensitive faculty), the smaller 
the moral impediment (of duty), the more is the 
good action attributed to merit. For example, when 
J relieve a person, totally a stranger to me, from 
poverty and misery, by considerable sacrifices on 
my part. 

On the other hand, the smaller the 9 
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of nature, the greater the impediment from grounds 
of duty, the more is the transgression (as a demerit) 
imputed. — Therefore the state of mind, whether 
the subject has performed the action in affect, or with 
calm reflection, makes in the imputation a distinc- 
tion, which is of consequence. OTA 
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A. 
What is Law? 


7 HE complex of laws, in reference to which an 


external legislation is possible, is denominated lam 
(jus), Is such a legislation actual? it is a doctrine 


of positive law, and the man learned in it: or the 


jurisconsult, when he knows the external laws ex- 
ternally, that is, in their application to cases oc- 
curring in experience, is said to be killed in the law 
( jurisperitus) , which legislation may also become 
Jurisprudence > but without both together remains 
mere science of Iaw (juris scientia), The latter appel- 
lation is applicable to the sysematical knowledge of 
the law of nature (jus nature), and the man learned 
in it must furnish the immutable principles for every 
positive legislation. 
B. 
What is Rigbt? 

THIS question may perhaps embarrass the lawyer, 
if he would avoid falling into tautology, or, instead 
of à universal solution, refer to that which the laws 
signify in any one country at any particular time, 


as much as the famous. query, has is truth? the 
logician. He may li point out what the law is 
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whether that which they mean be also just, wy the 


universal criterion, whereby one can in general 


B 4 cognise, 
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cognise, as well what is just as what is unjust, re- 
mains entirely hidden from him, if he does not quit 
for a while those empirical principles, and seek the 
sources of those judgments in mere reason (though 
those laws may be of great use to him as a clew 
thereto), in order to ay the groundwork of a 
possible positive legislation. Merely empirical law 
is (like the wooden head in Phædrus' fable) a head, 
which may be beautiful, but, it's a pity, it has no 
brains, 

The conception of law, so far as it relates to 
an obligation corresponding to it (that is, its moral 
conception), concerns first the external and practi- 
cal relation only of one person towards another, so 
far as their actions as facts can have influence on 
one another (either immediately or mediately). But 
Secondly it does not signiſy the relation of the arbi- 
trement to the wish (consequently to the mere 
want too) of the other, as for instance in bene- 
ficent or hardhearted actions, but only to the arbi- 


trement of the other. Thirdly, in this correlative- 


ness of the arbitrement the Matter of the arbitre- 
ment. that is, the end which every one has in 
view with the object, which he wills, comes by no 
means into consideration, for example, it is never 


inquired whether one finds the goods, which he. 


purchases from me for his own trade, profitable or 
not, but only the form in the relation to the arbi- 
trement of both so far as it is considered as free 
only, and whether the action of the one can be 
united with the liberty of the other according to 
an universal law? 


Law, then, is the aggregate of the conditions, 


on which the arbitrement of the one can be united 


with that of the other according to an universal 


law of liberty. 


fr 


C. Universal 
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C. 
Universal Principle of Law. 


EVERY action, according to which, or according 
to whose maxim, the liberty of the arbitrement of 
every person, can consist with every one's liberty 
according to an universal law, 1s Just. | 

When therefore my} action, or in general my 
state, can consist with the liberty of every body 
according to a universal law, he, who hinders me 
in it, hurts me; for this hinderance (resistance) is 
incompatible with liberty according to universal 
laws. 

Hence follows that it cannot be required that this 
principle of all maxims shall be my maxim, that is, 
that I shall adopt it as the maxim of my action; for 
every>one can be free, though his liberty were totally 
indifferent to me, or that I might in my heart willingly 
derogate from it, if I do. not infringe it by my ex- 
zernal action. To make it my maxim to act justly, is 
a demand, which ethics make upon me. 

The universal law of jus, therefore, is, Act 
externally in such a manner, that the free use of thy 
arbitrement may consist with the liberty of every one 
according to an universal law, a law which indeed 
imposes an obligation on me, but by no means ex- 
pects, and still less requires, that I Shall, for the 
sake of this obligation entirely, even limit my liberty 
to those conditions, but reason says, only, that it 
in its idea is thereto limited and may be actually 
limited by others too; and this it expresses as a pos- 
tulate, which is capable of no farther proof at all. 
When it is not the design to teach virtue, but only 
to propound what is just, one dares and ought not 


to represent that law of Jus as the spring of 
action. — 2 2 N 
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| | D. 
If Law is conjoined with the moral. Faculty to compel, 


4 c Tur resistance, which is opposed to the hinder- 
1 ance of an effect, promotes this effect and harmo- 
7 nizes with it. Now every thing that is wrong is a 
ll hinderance to liberty according to universal laws: 
lt! coaction , however. is a binderance or a resistance 
| which happens or is made to liberty. Consequently, 
when a certain use of liberty is even a hinderance to 
liberty according to universal laws (that is, wrong), 


the coaction, which is opposed to it, as preventing 
a binderance to liberty is in harmony with liberty ac- 
| cording to universal laws, that is, right: thereſore 
1 there is according to the principle of contradiction 
N connected with law a moral faculty at the same time 
1 to ert u. him, who inte the law. 


by E, 
STRICT Lam may be represented as the Possibility of 4 
thor ongh reciprocal Coaction harmonizing with every | 


one's Liberty according to universal Laws. 


<. — - 


— 


Tas Position signifies chat law must not hs. 
| thought but as composed of two parts, namely, the 
f obligation according to a law and the moral faculty 
| of him, who binds others by his arbitrement, 'to 
compel these thereto, but the conception of law may 
be immediately placed in the possibility of the con- 
1 nexion of universal reciprocal. coaction with every 
4 one's liberty. Thus, as law in genera]; has for its ob- 
| Ject but that which is external in actions, Strict, law 
is that, with which nothing ethical is mixed, that 
Which requires no other determinatives of the arbi- 
trement, than merely the external; for it is they. 
pure and not confounded with any precepts of virtue. 


Only the quite external law can be named a Strict 
G. | one. 
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one. This is founded in the consciousness of the obliga- 
tion of every one according to the law; but to deter- 
mine the arbitrement accordingly it cannot, if it shall 
be pure, refer to this consciousness-as a spring, but 
bottoms, on that account, upon the principle of the 
possibility of an external coaction, which can consist 
with the liberty of every one according to universal 
laws. — When it is said that a creditor has a right 
to demand the payment of his debt from a debtor, 
the meaning is not that he can remind him that his 
reason itself binds him to the performance of it 
but a coaction, which necessitates every body to do 
it, can perfectly consist with every one's liberty, 
therefore with his too, according to an universal 


external law: consequently Iaw and moral faculty to 
compel are synonymous. 


The law of a reciprocal coaction necessarily har« 
monizing with every one's liberty, under the principle 
of universal liberty, is, if I may nay „the construc> 
tion of that conception, id est, its exhibition in a pure 
intuition à prieri, according to the analogy with the 

ossibility of free motions of bodies under the law of 
We equality of action and reaction. As in tlie pure 
mathematics we do nôt derive the properties of their 


object from conceptions immediately, but can discover 


them by the construction of the conception only, ix 


is not 80, much the conception of law as rather the 


thorough reciprocal and equal coaction- harmonizing 
with it, brought under universal laws, which makes 
the exhibition of that conception possible. But as a 
mere formal conception, in the pure mathematiqa (for 
instance, in geometry) lays the foundation of this 
dynamical one; 80 reason has, taken care, as much as 
possible, to furnish the understanding with intuittons 
& priori, in behalf of the construction of the concep- 
tion of law. — The right, as the trait, is opposed 
partly to the curve, partly to the wry. The former 
Is the internal quality of a line of that sort, that, 
between two given points, there cai be but one line, 
but the latter the arwation, of two lines either inter- 
secting each other or converging, of which sort ther 
can 1 be but one (the perpendicular line), which 
inclines not more to the one side than td „ 
an 
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and which divides the space equally in the middle, 
according to Which analogy law too will have tae 
which | belongs to every one determined (with mathe- 
matical accuracy), which is not to be expected in 
ethics, for these cannot refuse a certain space for ex- 
ceptions (latitudjmem). — Without encroaching upon 
the precincts of ethics, however, there are two cases, 
which lay claim to the decision of law, but nobody 
can be found who is able to decide them, and which, 
so to speak, belong to Epicurns' intermundia; — 
These cases we must first separate from proper lavy, 
to which we shall shortly proceed, in order that their 
wavering principles may not acquire influence by 
means of its solid ones. 


A PP E N. DTX 
30 + INTRODUCTION TO Law. 
Of ambiguous Law, ; = 0 


Tux moral faculty to compel is conjoined with 
every law in the strict sense (Jus Strictum). But one 
conceives a law 5till.in the large signification (Jus 
latum), where he moral faculty to compel cannot 
be determined by any law, — These, true or 
pretended, laws are two, equity and' the /aw of 
necessity; of which the former assumes a law without 
coaction, the latter a coaction without law and it may 
be easily perceived that the ambiguity properly rests 
upon there being cases of a doubtful law, tor whose 
decision no judge can be erected. 


I, 
| Equity. 
Equity (objectively contemplated) is by no 
means a ground for a demand on the mere ethical 
duty of others (their benevolence and goodness), but 


he, who requires something from this ground, sup- 
ports 


WH” 5» R9TT wax 
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ports himself upon {his rigbt, only that there are 
wanting to him the conditions requisite to the judge, 
according to which he can determine, how far, or 
in what manner, his pretensions can be satisfied. 
Whoever, in a company of merchants that enter 
into an agreement to divide equally, has done more, 
but thereby through misfortunes lost more, than the 
other members, can according to equity demand more 
of the society, than to divide equally with them. 
But according to proper (strict) law, his demand 
would be refused, because, when one conceives 
himself a judge in his case, he has no precise data, 
in order to make out how much according to the 
contract belongs to him. The domestic, to whom 
his year's wages are paid in money diminished in 
value during the time, with which money he cannot 
procure what he could have purchased for himself 
at the concluding ot the contract, cannot, by equal 
value of payment but unequal value of money, refer 
to his right to be indemnified on that account, but, 
since nothing was hereon determined in the contract, 
can appeal! to equity only (a mute divinity , which 
cannot be heard); a judge, however, can never 
pronounce sentence according to vague conditions. 

Hence follows also, that a court of equity (in a 
contest of others about their rights) involves in itself 
a contradiction, Only where it concerns the proper 
rights of the judge, and in that, of which he can 
dispose, relatively to his own person, dares and 
ought he to listen to 'equityz for example, when 
the crown itself bears the damage, which others 
have sustained in its service, and which it is peti. 
tioned to make good, though according to the strict 
law it might, on a pretence of their having under- 
taken it at their own risk, reject this claim. 

The dictum of equity is, it is true, The strictest lav 
is the greatest in justice ( um jus Summa injuria) $ 
but this evil, though it concerns a claim of law, 


is 
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is not to be remedied, by means of law, because this 
claim belongs but to the jadgment of conscience 
(forum poli), whereas every question of law must 
be brought before the civil law (forum soli). 


11. 
The Law of Necessity. 

This putative law is a moral faculty, in 2 
case of danger of the loss of my own life, to take 
the lite of another who never wronged me. It is 
obvious that herein law must be in contradiction with 
itself — for an unjust assailant of my life whom I pre- 
vent by depriving him of his own (Jus inculpatæ tutela) is 
not the subject in hand, where the recommendation 


of moderation (moderamen) does not so much as 
belong to law, but only to ethics, but a permitted 


violence on him who used none on me. 


It is clear that this assertion is not to be un- 
derstood objectively, according to what a law 
would prescribe, but only subjectively, as the 
sentence would be passed by a court. There can, 
ſor instance, be no penal law which condemns him 
to death who, in a shipwreck with another and 
consequently in the same impending danger of life, 
in order to save himself, thrust him from the 
plank, of which he had already taken possession. 
For the punishment threatend by the law could 
not be greater, than that of the loss of life of the 
former. But such a penal law can by no means 
have: the intended effect; for the menacing with an 
evil, which is yet uncertain (death by the judiciary 
sentence), cannot outweigh the dread of the evil 
which is certain (namely, drowning), Therefore 
the act of violent self - preservation is not to be 
judged as inculpabe, but only as not capable of 
puntshment (impunibiſe), and this gulljective impunity, 
by a strange permutation, is holden by the teachers 
of law an objective one (legality)). 4110 
it The 
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The dictum of the law of necessity says, Ne- 


cessity has no law (necessitas non habet legem); and 


yet there can be no necessity which can render legal 
what is wrong ” | 3:43} 

One sees that in both the judgments of law 
(according to the law of equity and of necessity) 
the ambiguity arises from the permutation of the 
objective with the subjective grounds of the exercise 
of law (in the eye of reason and of a tribuna); 
as then, what one cognises with good reason for 
one's self as just, cannot find conſirmation by a 
court, and, to what he himself must judge as un- 
just in itself, may from the very same court obtain 
indulgence; because the conception of, law, in these 
two cases, is not taken in the same signification. 

DIVISION OF LAW. , 
| A, 4894 71 
Universal Division of the Dutiet of Lam. 
Tas division may be made according to UL- 
PiAx, when to his formules is affixed a sense, 
which in all probability never occurred to him in a 
distinct manner, but which they nevertheless allow 
to be either unfolded out of them or ascribed to 
them. They are the following. ; 

1. Live honourably, or with becomingness (honeste 
vive). Juridical hbnour , or becomingness honestas 
| l W 1 

a \ Ia 
geb an excellent and judicious observation on this 
point in note 2 page 39 of Blackstone's Commentaries on 
the Laws of Eugland 12th edition by Mr. Christian.“ But 
the translator, with all deference to the learned Editor; 
can by no means agree with him in the metaphysical 
doctrine advanced in note 7 page 88 of the Commentaries; 
as he is fully convinced that neither utility, nor the 
general happiness, nor the felicity, nor any interest, nor 
any thing empirical, of mankind (however. specious it 

may 
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juridica) consists relatively to others in maintaining 
one's worth as that of a man, which duty is expressed 
by the position, do not make yourself a bare mean 
to others, but be for them an end at the same time, 
This duty will in the sequel be explained as an obli- 
gation from the right of humanity in our own 
person (lex justi). 

2. Hurt nobody (neminem lede) should you Sen 
be obliged to renounce every connexion with others 
and shun all society (lex juridica). 

3. Enter (when thou canst not evitate the latter) 
with others into a society, in which every one can 
preserve that which is his (u⁰,jqu cuique tribue) — 
This formule, were it thus translated, Give every 
one bis own, would express an absurdity ; for one 
cannot give a person what he already has. If it 
shall then have a meaning, it must run thus, Euter 
into a state, wherein every one can be secured of 
what is his against every other (lex justiciae). 

Therefore the three classic formules above men- 
tioned are at the same time principles of division of 
the system of the duties of law into internal, external, 
and into those which contain the derivation of the 
latter from the principle of the former by means of 
subsumption. ; 


| B. a 
Universal Division of Laws. 
1. OF laws, as systematical doctrines, into the 


bis of Ae, a rests upon principles 3 priori 
| . : erely, 


* 


may be), "can possibly be the ground of the laws of 


morals. His reason for presuming to differ from so great 


an authority as Mr. Christian's, and whom he so highly. 
honours for his just and noble sentiments, may be seen 
handled at large, not only in the present work, but in 
the. treatise entitled Groundwork of the Metaphysie of 
Morals in EssAxs AND TataTISES.BY E. Kant, 
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merely, and into the positive (statute-) law, which 
proceeds from the will of a legislator. 

2. Of laws as (moral) faculties to oblige others, 
id est, as a legal ground for the latter (f/tulum), the 
above - division of which is that into the innate and 
into the acquired law, the former of which is that 
law which, independently of all juridical act, belongs 
to every one by nature, but the latter that, to which 
such an act is required. 0 

The innate mine and thine * may also be deno- 
minated the internal (ineum vel tuum internum); for 


the external must always be acquired. 


The innate Law is but One, 


LIBERTY (independence upon the necessitating 


arbitrement of another), so far as it can consist with 


every other's liberty according to an universal law, 
is this single original law belonging to every man, 
by virtue of his humanity. — The innate Equality, 
that is, the independence, not to become bound to 
more by others, than to which one can also bind 


them reciprocally; consequently the quality of the 


man to be his own master (sui juris), as also that of 
an ixFeproachable man (justi), since he, before all 


juridical 


* In imitation of most, perhaps all, other living lan- 
guages in Europe, Why may not we, instead of a peri- 
phras1s, use the possessives or Pronominal adjectives mine 
and thine substantively.? Were such an innovation not 
repugnant to grammatical propricty, custom would soon 
conciliate our purists, who are so zealously cautious 
even against improvements themselves. The mem and 
tuum, however, are in fact better than a circumlocution, 
and may perhaps seem somewhat more learned, or at least 
answer the purpose of the farmer who, when his attorney 
was drawing up a Contract for him, desired him to be 
sure to insert several latin words, for, added he, that 
makes it stronger and more binding. 
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_ juridical act, has hurt nobody; finally, the moral 
faculty to do that to others, which in itself does not 
derogate from what belongs to them, if they do but 
not choose to interest themselyes in it; such is to. 
communicate to them one's thoughts merely, to relate 
to them or to promise them something, whether it 
be true and sincere, or false and. insincere (verilo- 
quium aut falsiloquium), because it depends upon 
them, whether they chuse to believe him or not; * — 
All tbese moral faculties lie in the principle of the 
innate liberty, and are actually not distinct from it 
(as members of division under a higher conception 
of law). . 

The design of such a division being introduced 
into the system of the law of nature (so far as it 
concerns the innate), is, that, when a contest arises 
concerning an acquired right and the question oc- 
curs, on whom is incumbent the giving of the proof 
(onus probandi), either of a donbtful fact, or, when 
that is found out, of a doubtful right, he, who 
evades this obligation, can appeal methodically and 
as if according to different titles of law to his in- 

| nate 


A 


* Designedly, though through mere levity, to speak 
untruth, is commonly named a lie (mendacium), as it 
may do harm so far at least, that he, who repeats it 
conſidently, becomes by reason of his credulity an object 
of mockery to others, In the juridical sense, however, 
only that untruth, which immediately inyades another's 
Tight, is termed a lie, for example, a pretext of a 
contract concluded with one, in order to defrand him of 
his property (falsiloquium dolosum) and this distinction 
of conceptions very nearly related is not ungrounded; 
because in the mere explaining of his thoughts it always 
remains free to the other to take them to be what he 
pleases , though the well- founded report that this is a 
man, Whose discourse cannot be believed, comes so near 
to the reproach of naming him a liar, that the line, which 
Separates What here belongs to law from that which 
deyolyes to ethics, is but just to be distinguished. 
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— 
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nate law of liberty (which is now specified accord- 
ing to his different relations). 

As there is in regard of the innate, consequent- 
ly internal meum and tuum no laws, but only one 
law, the above division, as consisting of two ac- 
cording to the matter highly dissimilar members, is 
thrown into the prolegomena, and the division of 
law can be referred but to the external meum and 
tuum. 


DIVISION 


OF THE METAPHYSIC OF MORALS IN GENERAL, 


I, 


ALL. duties are either duties of lam (officia juris), 
id est, such, in relation to which an external legis- 
lation is possible, or ethical duties (officia virtutis, 
Ss, ethica), in relation to which such an one is not 
possible; — the latter cannot be subjected to an 
external legislation, because they refer to an end, 
which (or the having of which) is at the same time 
duty; but the designing of an end can be effectuat- 
ed by no external legislation, (as it is an internal 
act of the mind); external actions, which lead 


| thereto, may be commanded, yet without the sub- 


ject's making them his end. 


But Why is moral philosophy (moral) commonly 
titled (by CIcnO) the doctrine of duties and not of 
rights also? as the one refers to the other. — The 
reason is this, We know our own liberty (from 


which proceed all moral laws, consequently all 


rights too as well as duties) but by means of the 
moral imperative, which is a position commanding 
duty, out of which afterwards the faculty to oblige 
others, that is, the conception of right, can bo 
developed. 
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II, 


As in the doctrine of duties man can and ought 
to be represented according to the property of his 
faculty of liberty, which is totally supersensible, 
therefore, merely according to his humanity, as per- 
sonality independent upon physical determinations 
(Domo noumenon), in contradistinction to the very 
same man (homo phaenomenon), but as a subject ob- 

noxious to those determinations; so right and end. 
referred again to duty in this twofold property, will 
Yield the following division. 
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INI 


ACCORDING TO THE OBJECTIVE RELATION O 


THE LAW TO DUTY. 


DUTY TOWARDS ONE'S SELF 


PERFECT DUTY 


— — — — 
[ I. 1 ſ 2, 1 
The Right of Huma- The Right of Men 
nity in our own Person | 
(Law-) 
; , DUTY 9 ] 
(Ethical) | 
The End of Humanity 4. 
in our Person | The End of Men) 
— — —— —— 


IMPERFECT DUTY 


DUTY TOWARDS OTHERS 


111. As 
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111. 


As the subjects, in regard of whom is thought a 
relation of law to duty (whether it be valid or not), 
admit of different references; a division may also be 


made with this view. 


II oN 


ACCORDING TO THE SUBJECTIVE RELATION OP 
THE OBLIGER AND OBLIGEE» 


1. 


The juridical relation 
of man to beings that have 


neither right nor duty. 


_vacat. 


For these are irrational 


beings, that neither bind 


us, nor by whom we can 
be bound. 


3. 

The juridical relation 
of man to beings, who 
have duties merely, but 
no rights, 


vacat. 


For that would be 
men without personality, 
(bondservants, slaves). 


2. 


The juridical relation 
of man to beings, who 
have as well right as duty). 


adest, 


For it is a relation of 
men to men. 


4. 

The juridical relation 
of man to a being, who 
has rights merely but no 
duty (God). 


Vacate. 


* 


Namely, in mere phi- 
losophy, because it is no 
object of possible expe- 
rience. 


There is therefore to be found in no. 2. only a 


real relation between right and duty. The reason 


why 
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why it is not to be found in no. 4. likewise, is, 
that it would be a 7ranscendent duty, id est, such 
an one, to which no external obliging subject cor- 
responding can be given, consequently the relation 
in a theoretical reference is here but 7deal, that is, 
to a creature of the mind, which we make to our- 
Selves, but yet not by its totally vozd, but, in 
reference to ourselves and the maxims of internal 
morality, therefore with a practical internal view, 
fertile, conception, wherein then consists our whole 
immanent (capable to be executed) duty, in this 
merely cogitated relation only, 


OF THE DIVISION OF MORAL, AS A SYSTEM OP 


DUTIES IN GENERAL. 
* 


22 my 

Elemental Doctrine, Doctrinal Method, 
. 5 . * . . IG . 

Duties of Law. Duties of Virtue. Didactic. Ascetic. 


. [IS . 
Private Law, Public Law, 


and so forth, all 
that comprises not only the materials, but the archi- 
tectonic form of a scientific moral philosophy; when 
the metaphysical elements have fully traced the uni- 
versal principles for it. | 


The chief division of the law of nature cannot 
be (as sometimes happens) that into the natural 
and the social, but must be that into the natural 
and civil, law: the ſormer of which is named the 
private law and the latter the public. For not the 
social, but the civil, state is opposed to the Stare 


of nature; because in the last there may indeed be 


a society, but only no civil one (securing by public 
laws the meum and tuum), hence the law in it is 
denominated the private law. 
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PART THE FIRST 


PRIVATE LAW 


OF THE EXTERNAL MEUM AND TUUM IN GENERAL 


HEAD THE FIRST 


OF THE MODE OF HAVING SOMETHING EXTERNAL 
AS ONE'S OWN, 


Tus juridical mine (meum juris) is that, wherewith 
I am so conjoined, that the use, which another 
might make of it without my consent, would hurt 
me. Possession is the subjective condition of the 
possibility of use in general. 

Something external, however, would be mine, 
only on condition that I may suppose it possible that I 
can be hurt by the use which another makes of a 
thing, in whos? possession I am not yet. — There: . 
fore, it is contradictory to have something external 
as one's own, if the conception of possession be not 
capable of a different signification, namely, the 
sensible and the intelligible “ possession, and by the 
one may be understood the physical, but by the 


C 5 other 


see the acceptation of this adjective in the trans- 


lator's preface (p. XXXVIII) to The Principles of the 
Critical Philosophy. 
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other a merely en. possession of the very same 
objecc. 

The expression, an object is without me, may 
however signify that it is either an object different 
from me only (the subject), or an object found in 
another place (positus), in space or in time. The 
possession, taken in the former sense only, can be 
thought as a possession of reason; but in the latter 
it must be termed an empirical. — An intelligible 
possession (if such a one is pomible) 1 is a possesslon 
without detention, 


2. 
Juridical Postulate of the practical Reason. 


Iv is possible to have every one external object 
of my arbitrement as mine; that is, a maxim, ac- 
cording to which, if it were a law, an object of the 
arbitrement in itrelf Cobjectively) must become master- 
less [res nuilius], is contrary to law. 

For an object of my arbitrement is something, 
which 1 have physically l in my potency to use. Should 
it however absolutely not be in my potency juridically, 
id est, not be able to consist with the liberty of every 
one according to an universal law (be wrong), 
make use of it; liberty would deprive itself of the 
use of its arbitrement in regard to an object of it, 
by putting objects that may be used beyond all possi- 
bility of use, that is, annihilating and rendering 
them ves nullius in a practical view; though the arbi- 
trement should harmonize, formally, in the use of 
things with every one's external liberty according to 
universal laws. — As pure practical reason builds 
upon no other than formal laws of the use of the 
arbitrement, and therefore abstracts from the matter 
of the arbitrement, id est, the other qualities of the 
object, F it 1s but an object of the arbitrement ; £0 
it can in respect to such an object contain no absolute 

prohibition 
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prohibition of its use, because this would be a contra- 
diction of che external liberty with itself, — An 
object of my arbitrement, however, is that, which 
I have the physical faculty-to use at pleasure, whose 
use is in my might (potentia), from which must be 
still distinguished the having of the same object in my 
power (in potestatem meam redactum), which pre- 
supposes not only a faculty but an act of the arbitre- 
ment. But, in order to conceive something as an 
object of my arbitrement merely, it is sufficient to be 
conscious that I have it in my potency, — It is 
therefore a presupposition 4 priori of practical reason 
to consider and to treat every object of my arbitre- 
ment as an objectively possible neum or tuum. 

This postulate may be denominated a permissive 
law of practical reason, that gives us the moral fa- 
culty, which we could not draw from mere concep= 
tions of law in general, namely, to impose on all 
others an obligation, which they had not else, to 
abstain from the use of certain objects of our arbitre- 
ment, because we have first taken them into our 
possession. Reason wills that this shall be valid as a 
principle, and that indeed as practical reason, which 
enlarges itself by means of this its postulate à priori. 

4. 

He, who will maintain to have a thing as his 
own, must de in the possession of an object; for 
were he not in it, he could not be hurt by the use, 
- Which another makes of it without his consent; when 
something without him, which is not at all juri- 
dically conjoined with him, affects this object, it can- 
not affect himself (the subject) and hurt him. 


| 4+ 
Exposition of the Conceptions of the external Mine 
and Thine. 


Or the external objects of my. arbitrement there 
can be but three; 1, a (corporeal) thing without me; 


2, the 
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2. the b itrement of another to a precise act (praesta- 


110); 3. the State of another in relation to me; ac- 


cording to the categories, Substantiality, cansality, 
and commerce between me and external object accord- 
ing to laws of liberty. 

a. I cannot name mine an object in Space (a cor- 
poreal thing), but when, thongb I am not in the ply- 
Sical pussession of it, I can maintain the being in 
another actual (therefore not physical) possession of 
it. — I would not say that an apple is mine because 
I have it in my hand (possess it physically), but only 
when I can say that I possess it, though I have put 
it any Where else out of my hand; in like manner I 
could not say of the ground, whereupon I have laid 
myself down, that it is on that account mite; but 
only when LI can maintain that it is still in my pos- 
session though I have even left this place. For he, 
who, in the former case (of the empirical possession), 
would attempt to wrest the apple out of my hand, 
or to drag me from my place of rest, would hurt me, 
it is true, with regard to the internal mine (liberty), 
but not the external, if I could not, even without 
detention, maintain being in the possession of the 
object; I therefore could not name mine these ob- 
jects (the apple and the place of rest). 

b. I cannot term mine the performance of some- 
thing by the arbitrement of another, when I can but 
ay that it is come into my possession at the Same 
time with my promise (tactum re initum), but only 
when I can maintain that I am in possession of the 
arbitrement of the other (to determine him to the 
performance), though the time of performance be 
not yet arrived; the promise of the latter conse- 
quently belongs to property (obligatio activa) and I 
can look upon it as mine, not only when I already 
have that which is promised (as in the former case) 
in my possesslon, but though I do not yet possess it. 
I must therefore be able to conceive myself to be in 

possession 
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possession of this object, as in the possesston limited 
to the condition of time, consequently independent 
upon the empirical possession. 

c. I cannot name mine a wife, a child, a servant, 
and in general another person, because they belong 
at present to my domestic economy, are at my 
orders, or in my power and possession, but when 
I, though they have withdrawn themselves from the 
coaction, and I therefore do not possess them 
(empirically), can say, that, as long as they exist 
any where or at any time, I possess them by means 
of my bare will, consequentty, only juridically; 
they therefore belong to my property but when, 
and so far as, I can maintain the latter. 


| F- 
Definition of the Conceptions of the cxternal Meum 
and Tuum.. 


THE nominal explication, id est, that which 
suffices for the distinction of the object merely 
from all others and proceeds from the complete and 
precise exposition of the conception, would be, 
The external meum, is that without me, to hinder 
me in whose use according to my pleasure, would 
be a lation. — But the real explication of this 
conception, id est, that which is, sufficient for its 
deduction (the cognition of the possibility of the 
object), runs thus, The external meum is that, to 
disturb me in whose use, though I am not in posses 
Sion of it (not detainer of the object), would be a 
lesion. — I must be in some one possession or 
other of the external object, if the object shall be 
named mine ; for else he, who contrary to my will 
affected his object, would not at the same time 
affect me, consequently not hurt me. In conse- 
quence of 4. therefore, an intellizible possession 
(Possessio noumenon) must, if there shall be an ex- 
ternal meum and tuum, be presupposed as possible, 

the 
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the empirical possession (detention) is then but a 
possession in the phenomenon (possessio phenomenon), 
though the object, which I possess, is here not con- 
sidered, as it is in the transcendental Analytic (in the 
Critic of pure Reason), as a phænomenon itself, but 
as a thing iu itself (in ge); for there reason is oc- 
cupied about the theoretical cognition of the nature 
of things and how far they can reach, but here it 
has for its object the practical determination of the 
arbitrement according to laws of liberty, whether the 
object be cognoscible by sense, or but to the pure 
intellect, and vight is such a pure practical conception 
of regson of the arbitrement under laws of liberty. 
Wherefore one ought not, correctly speaking, 
to say, to possess a right to this or to that object, 
but rather, to possess It Juridically merely ; for right 
is an intellectual possession of an object, but to 
* pPossess a POSSESSION , would be an expression without 
IH meaning. 
ul. 6. 
ill Drpucrion of the Conception of the merely juridical 
i Possession of an external Object (possessio noumenon). 


[i THE question, How are the external mine and 
[ thine possible? resolves itself now into this, How is 
13 a merely juridical (intelligibilis) possession possible? 
: 


and this into, How is a Syatbetic position of law à 
| priori possible? 
bil - All positions of law are positions à priori, for 
| they are laws of reason (dictamina rationts). The 
[| position of law 4 priori in regard of the empirical 
1 Possessiun is analytical; for it expresses nothing but 
it I what is a consequence of the latter according to the 
principle of contradiction, namely, that, when I 
am detainer of a thing, (thereiore physically con- 
joined with it), he, who affects it contrary to my 
consent (exempli gratia, tears the apple out of my 
hand) affects and infringes the internal neum (my 
liberty), 
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liberty), consequently is in his maxim in direct contra- 
diction with the axiom of law. The position of an 
empirical legal possession, therefore, goes not beyond 
the right of a person with respect to himself. 

Whereas the position of the possibility of the 
possession of a thing without me, after the separation 
of all the conditions of the empirical possession in 
space and in time, (consequently the presupposition 
of the possibility of a possessio noumenon) goes beyond 
those limiting conditions, and, since it determines 
a possession even without detention as necessary to 
the conceptions of the external mine and thine, it is 
enthetical, and now it may serve as a problem for 
reason, to shew, how such a position 4 priori en- 
larging itself beyond the conception of empirical 
possession, is possible. 

In like manner, for instance, the possesslon of 
separate land or ground is an act of the private 
arbitrement, yet without being uurped, The pos- 
sessor supports himself upon the inborn common Pos- 
gession of the earth and that of an allowed private 
Possession upon it corresponding to this universal will 
a priori (as otherwise vacant things would in them- 
selves and according to a law be rendered masterless) 
and acquires by the first possesston a determinate 
ground originally, resisting with right (Jure) every 
other, who would hinder him in the private use of 
it, though when in the natural state not by law (de 
jure), because in it no public law yet exists. 

Though a piece of ground were considered as 
Free, that is, public to every one's use, or declared 
as such, one cannot say that it is free by nature and 
originally, bofore every juridical act, (for that would 

e a relation to things, namely, to the ground, 
which refused every one his possession,) but because 
tliis liberty of the ground were a pro! ibition to every 
body to make use of it; whereto is required a com- 
mon possession of it, which without - a covenant 


cannot 
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cannot take place. Land, however, which can be 
free but by means of this, must actually be in pos- 
session of all those (combined), who either forbid 
one another reciprocally, or suspend, its use. 


This original communion of the land or ground, 
and herewith of the things upon it (communzio funds 
originaria) is an idea, which has objective (juridical- 
ly practical) reality, and 1s totally distinct from the 
primeval (communio primaeva), which is but a fiction; 
as this must have been a fourded communion and 
have proceeded from a compact, by which all have 
relinquished the private possession, and every one, 
by the joining of his possession to that of every 
other, has converted that into a common possession, 
and of which history must give us a proof. But to 
consider such a procedure as an original taking pos- 
session and that every one's particular possession 
could and should have been grounded thereupon, 
is a contradiction- 

From the possession it still distinguished the seat 
(sedes) and from the taking possession of the ground, 
with a view to acquire it one day, the setthng (in- 
cotatus), which is a continual private possession of 
a place, that depends on the presence of the subject 
upon it, A settling as a second juridical act, which 
may follow the taking possession, or remain totally 
unperformed, is here not the matter in hand: as it 
would not be an original possession, but a possession 
derived from the consent of others 

The mere physical possession [the detention] of 
the ground, is a right in a thing, though indeed 
not yet sullicient, to consider it as mine. Relatively 
to others it is, as (80 far as one knows) first pos- 
session, agrecable to the law of external liberty, and 
at the same time comprised in the original common 
possession, which contains the ground priori of 
the possibility of a private posscssion; consequently 
to disturb the first detainer of a ground in his use 
of it, is a læsion. The first taking possession has 
then a proper title (citalus possessionts), which is the 
ings common or joint possession, and the posi- 
tion, Happy is he, who is in possession (beati possi- 
adentes)! since nobody is bound to certify his pos- 
session by documents, is a principle of natural law, 
which sets forth the first taking possession as a _ 
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dical ground of acquisition, upon which every first 
possessor Can rely. wy ; |; 
In a theoretical principle & priori (according to the 
Critic of pnre Reason) namely, the given conception 
must be bottomed upon an intuition & priori, conse- 
uently something zuperadded to the conception of 
= possession of the object; but in this practical field 
one proceeds conversely and all the conditions of in- 


tuition, which prove the empirical possession, must 


be removed (abstracted from), in order to be able to 
enlarge the conception of possession beyond what is 
empirical and to say that every external object of 
the arbitrement, which I have (and but so far as I 
have it) in my power, without being in possession 
of it, may be counted the juridical mine. 

The possibility of such a possession, consequently- 
the deduction of the conception of a non- empirical 
possession, grounds itself upon the juridical postulate 
of practical reason, That it is duty of law to act 80 
towards others, that that which is external (capable of 
being used) may become the 2 of any one, at 
the same time conjoined with the exposition of the 
latter conception, which grounds the external property 
upon a non - physical possession only. The possibility 
of the latter, Cor ; can by no means be either 
proved or perspected apart, (because it is a conception 
of reason, to which no corresponding intuition can 
be given), but is an immediate consequence of the 
said postulate. For, if it is necessary to act according 
to that principle of law, the intelligible condition (of 
a merely juridical possession) must be possible. — 
Nobody ought to be surprised that the theoretical 
principles of the external meum and trum lose them- 
elves in the intelligibilis and allow of no enlarged 
cognition; because the conception of liberty, upon 
which they rest, is not capable of a theoretical 2 
tion of its possibility and can be concluded but from 
the practical law of reason (the categorical imperative), 
as a fact thereof. 


7. 

Application of the Principle of the Possibility of the 

external Mine and Thine to Objects of Experience, 
THz conception of a possession merely juridical 


is no empirical (depending upon conditions of space 
Vol. I. D ; and 
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and of time,) conception, and yet it has practical 
reality, that is, it must be applicable to objects of 
experience, whose cognition is dependent on those 
conditions. — The procedure with the conception 
of law in regard of the latter, as the possible ex- 
ternal mine and thine, is as follows, The concep- 
tion of law, which lies in reason merely, cannot 
be applied immediately to objects of experience, 
and to the conception of an empirical possession, 
but must be applied next to the pure conception of 
understanding of a possession in general, so that, 
instead of the detention, as an empirical representa- 
tion of the possession, the conception of having 
abstracting from all conditions of space and of time 
is thought, and only that the object is as in my 
power (in potestate mea positum esse); as then the 
word external signifies not the existence in another 
place, than where I am, or of my resolution of 
will and acceptance as in another time, than that 
of the tender, but only an object different from 
me. Practical reason, now, by means of its law 
of law, requires that I shall not think the mine 
and thine in the application to objects according to 
sensible conditions, but, abstracting from these, 
Since it concerns a determination of the arbitrement 
according to laws of liberty, the possession of them, 
as a conception of understanding only, can be subsumpted 
under conceptions of law.. I therefore say that I 
possess a field, though it is indeed quite another 
place, than where I actually am. For the point in 
question here is but an intellectual relation to the 
object, so far as I have it in my power, (a notion 
of possession independent on determinations of space) 
aud it is mine, because my will, determining itself 
to its use at pleasure, does not collide with the 
law of the external liberty. Directly in this, that, 
absracting from the possession in the phœnomenon 
(detention) of this object of my arbitrement, prac- 
n tical 
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tical reason will have the possession thought accord- 
ing to conceptions of understanding, not according 
to empirical ones, but such as can comprise -4 
priori the conditions of it, lies the ground of the 
validity of such a conception of possession (possessio 
noumenon) as an universally valid ſegislation; for 
such an one is contained in the expression, This 
external object is mine; since thereby an obligation 
is imposed upon all others, under which they were 
not otherwise, to absfain from its use. | 

The manner of having something without me as 
mine, then, is the merely juridical conjunction of 
the will of the subjectbwith the object, indepen- 
dent of the relation to it in space and in time, ac- 
cording to the conception of an intelligible posses- 
sion. — A place upon the darth is not an external 
mine, because I occupy it with my body (for here 
my external /zberty only is concerned, consequently 
but the possession of myself, no thing without me, 
and is therefore but. an internal right); but, when 
I possess it still, though I have left it and gone to 
another place, only then does it concern my external 
right, and he, who would make the continual occu- 
pying of this place by my persen the condition of 
having it as mine, must either maintain that it is not 
possible at all to have something external as one's 
own (which is repugnant to the postulate no. 2.), or 
he requires that, in order to this, I should be in 
two places at the same time; but which is then as 
much as to say that I must be and not be at one 
place, whereby he contradicts himself. 

This may likewise be applied to the case, where 
I have accepted a promise; ; tor my property and pos- 
session of that which is promised are not nullified 
by the promiser's at one time say ing that this thing 
Shall be mine, and some time after by his saying of 
the very same thing that he wills at present that the 


thing shall not be mine, For the case is with such 
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intellectual relations, as if he (the promiser), without 
a time between both declarations of his will, had 
Said that it shall be mine, and also that it shall not 
be mine; which is then a contradiction. 

The very same too is valid of the conception of 
the juridical possession of a person, as belonging to 
the property of the subject (his wife, child, servant,) : 
namely, that this domestic communion and the reci- 
procal possession of the state of all the members of 
it are not destroyed by the moral taculty to separate 
one from another locally ; since it is a juridical rela- 
tion which connects them, and the external eum 
and t̃uum as well here, as in the former cases, rest 
entirely upon the presupposition of the possibility of 
a pure possession of reason without detention. 


In the critic of the juridically practical reason in 
the conceptions of the external mine and thine is 
reason necessitated by Mantinomy of the positions on 
the possibility of such a possession, that is, only by 
an unavoidable dialectic, in which both thesis and 
antithesis lay equal claim to tlie validity of two con- 
ditions erg together, is reason, in its practical use 
(concerning law), forced to make a distinction be- 
tween the possession as phænomenon and that cogitable 
by the understanding merely. 


The thesis says, It is posible to have something 
external as mine; though I am not in possession of it. 


The antithesis, It is not possible to have something 
external as mine; when I am not in possess ion of it. 


Solution; Both positions are true: the former, 
when I understand the empirical possession (P0sses5io 
pPhaenomenon;, the latter, when by this word is un- 
derstood the pure intelligible possession (possessio ous 
menon). — But the possibility of an intelligible pos- 
session, consequently of the external mine and thine, 
cannot be perspected, but must be inferred from the 
postulate of practical reason, whereby it is peculiarly 
remarkable that reason, without intuition, even with- 
out standing in need of one « eri, can, justified by 
the law of liberty, by mere omission of empirical con- 
ditions, establish enlarged and thus synthetical posi- 
tions of law «a priori, whose proof (as shall be soon 
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shewn) can with a practical yiew be afterwards given 
in the analytic manner. 


8. 
To have Something external as one's own is posible in 
a juridical State only, under a public legislative 
Power, that is, in the civil State. 


WEN I (either by word or by deed) declare 
that I will that something external shall be mine, I 
thus declare every other to be bound to abstain from 
the object of my arbitrement: an obligation which 
nobody, without this my juridical act, would lie 
under, In this pretension, however, lies at the 
same time the acknowledgment to be reciprocally 
bound to every other, in regard of what is his ex- 
ternally, in a like abstaining; for the obligation here 
proceeds from a universal rule of the external juri- 
dical relation. I am therefore not bound to leave 
untouched that of another which is his externally, 
when every other person does not secure me in return 
that he will in regard of what is mine observe the 
very same principle; which security requires no par- 
ticular juridical act at all, but is already comprised 


in the conception of an external juridical obligation, 


on account of the universality, consequently the 
reciprocity of the obligation from an universal rule, — 
Now, the unilateral will, with respect to an external, 
by consequence casual, possession, cannot serve as 
a coactive law for every body, because that would 
prove derogatory to liberty according to universal 
laws. Therefore a will, binding every other, conse- 
quently collectively universal (common) and having 
potency, is that only, which can yield that security 
to every body. — The state, however, under a 
universal external (id est, public) legislation accom- 
panied with potency, is the civil state. Therefore, 


in the civil state only can be the external meum and tuum. 
| D 3 Corollary - 
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"Corollary; If it must be juridically possible to have 
an external object as one's own, The subject must be 
allowed to necessitate every other person, with whom 
a contest of mine and thine about such an object 


takes place, to enter into a civil constitution with 
him. 


9. 


tn the State of Nature, however, the actual, but only . 


' PROVISIONAL, external Mine and Thine, can 
ra have place. 


Tu low of nature in the state of a civil constitu- 
tion (id est, that which can be derived for the latter 
from principles 4 priori), cannot suffer abatement by 
the statute- laws of the latter, and so remains in 
force the juridical principle: he, who proceeds on a 
maxim, according to which it becomes impossible to 
have an object of my arbitrement as mine, hurts me; 
for the civil constitution is the only juridical state, by 


Which; what belongs to every one is secured to him, 
but not made out precisely and determined. — All 


guaranty theretore presupposes that which belongs to 
somebody (to whom it is secured). — Consequently 
the external mine and thine must antecedently to (or 
absrractedly from) the civil constitution be assumed as 
possible, aud at the same time a right to necessitate 


every body, with whom we can in any way have 


intercourse, to enter into a constitution with us, 
wherein those may be secured. — A possession which, 
in expectation of and preparation for such a 
state, can be grounded upon a law of the common 


will only, and which consequentl) harmonizes with the 


Postibilit of the latter, is a prouts/onal Juridical pos- 
session, whereas that, which is found in such an 
actual state, is a peremptory possession. — Previous- 
ly to the entering into this state, to which the subject 

aun, he Justy rerists those ho do not ac- 
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commodate themselves thereto and attempt to disturb 
him in his interim possession; since the will of all 
others, besides himself, that thinks to impose an 
obligation on him to desist from a certain possession, 
is unilateral only, consequently has just as little legal 
power (Which is but found in the universal will) to 
contradict, as he to maintain, yet the latter has the 
advantage to agree to the introduction and establish- | 
ment of a civil state. — In a word, the way of 
having something external as one's own in the state i 
of nature, is a physical possession , which has for 0 
it the juridical presumpriom to constitute it by i 
union with the will of all in a public legislation i 
4 juridical one, and is valid in the expectation 
comparatively as a juridical one. 


—— . — 


— r 
_— — 
= N on o_ 


— l.!! DIC ö — — —————— — 


of possession according to the formule, happy is ke 
who is in possesson (beati possidentes) consists not in 
his not having occasion, because he is presumed an | 
honourable man, to prove that he possesses something | 
rightfully (for that prevails in a disputable right | 
only), but because, according to the postulate of prac- fn 
tical reason, every body has the faculty of having an 
external object of his arbitrement as his own , conse- 
quently every detention is a state, whose rightfulness 
grounds itself upon that, postulate by an act of the 
Preceding will, and which therefore when an older 
possession of another of the very same object is not 
contrary, previously entitles, according to the lawof ex- 
ternal liberty, to withhold every * who will not 
enter with me into the state of a public legal liberty, from 
all pretension to the use of such an object, in order, con- 
formably to the postulate of reason, to convert to my use a 
thing, which Would otherwise be practically destroyed. 


This prerogative. of law, from the empirical state | | 
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HEAD THE SECOND. _ 
OF THR MODE or ACQUIRING SOMETHING Ex- 
TERNAL. 


ä 10. 
Universal Principle of the external Acquisition. 


I ACQUIRE something, when 1 make (efficio) some- 
thing become mine, — That which is external, 
which is also mine without a juridical, act, is ori- 
ginally mine, An acquisition, however, is originally 
that, which is not derived from what belongs to 
another. 


Nothing external is originally mine; but it may 
be acquired originally, that is, without deriving it 
from that which belongs to any other person what- 
Soever. — The state of communion of the meum 
and tuum can never be conceived as original, but 
must (by an external juridical act) be acquired; 
though the possession of an external object may be 
original and common. Even when one conceives 
(problematically) an original communion (communio 


mei et tui originaria), it must be distinguished from 


the primeval (communio primæva), which is assumed 
as founded in the first time of the relations af law 
among men, and cannot, like the former, be ground- 
ed upon principles, but upon history: whereby the 


latter must always be thought as acquired and derived 
(communio derivativa]. | 


The principle of the external acquisition, now, is, 
That which I (according to the law of external /i- 
berty) bring into my power, and which, as an object 
of my arbitrement, I (according to the postulate of 

practical 
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practical reason) have the faculty to make use of: ä j | 
finally, what I (conformably to the idea of a pos- „ 
sible united will) will to be mine, is mine, | 
The points (attendenia) of the original acquisition j 


are, 1. the apprehension of an object which belongs 

to nobody, otherwise it would collide with the liberty 
| of others according to universal laws. This apprehension = 
is the taking possession or the seisin of the object of the | 
arbitrement in space and in time; therefore the pos- 
session, in which I put myself, (possessio noumenon). | 
2. The declaration of the possession of this object { 
and of the act of my arbitrement to withhold every 4 
other person therefrom. 3. The appropriation as act | 
of an external universal legislative will (in idea), by 
which every body becomes bound to unanimity with 
my arbitrement, — The validity of the last point 
of acquisition, whereupon reposes the conclusion, 
The external object is mine, id est, that the posses- 
sion, as a merely juridical one is valid (possessio 
noumenon) grounds itself upon this, that, as all 
these acts are jwridical, consequently proceed from 
practical reason, and therefore, in the question, What 
is the law? one may abstract from the empirical con- 
ditions of possession, The external object is mine, 
is rightly inferred from the sensible to the intelligible 
possession | Rid N 

The original acquisition of an external object of 
the arbitrement; is termed occupancy (occupatio), and 
cannot otherwise have place, than in corporeal 
things (substances). Where such has place, it requires 
for the condition of the empirical possession the 
priority of time to every other, who is willing to 
take a thing into possession (Jui prior tempore potior 
jure). It is as original but the consequęnce of uni- 
lateral arbitrement; for were a bilateral one thereto 
requisite, it would be derived from the compact of 
two (or more) persons, therefore from that which 
belongs to others, — How such an act of the arbi- 
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trement, as that is, could ground 'the property of 
any body, is not easy to þ& perspected.— The 
first acquisition, however, is not on that account 
directly the original one. For the acquisition of a 
public juridical state by union of the will of all in 
a universal legislation would be such an one, as 
none durst precede, and yet it would be derived 
from the particular will of every one and omnilateral - 
whereas an original acquisition cannot proceed but 
from the unilateral will, 


DIVISION 
Of the Acquisition of the external Mgum and TUUMse 


1. ACCORDING to the matter (to the object) I 
acquire either a corporeal thing (substance), or the 
performance (causality) of another, or this other 
person himself, that is, his state, so far as I obtain 
a * to dispose of him, (the commerce with him), 

2, According to the form (mode of acquisition) 
it is ; either a real right ¶ jus reale), a personal right. 
Jus personale), or a really personal eigbe (Jus realiter 
personale), of possession (though not of the use) of | 
another person as a thing. 

3. According to the zitle/of acquisition; which 
is properly no particular member of the division of 
rights, but yet a point of the mode of their execu- 
tion: either by the act of a unilateral, a bilateral, 
or an omnilateral, arbitrement, whereby something 
external is acquired (facto, re lege). 


SECTION 
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SECTION THE FIRST. ' 


OF THE REAL RIGHT, 


| 11. 
What is a real Right? 


Tux usual explicatioh | 'of the right in a thing ( jus 
reale, Jus in re), It is the right against every pos- 
Sessor of it, is a correct nominal definition. — But 
what occasions that I, on account of an external 
object, can convene every detainer of it, and ne- 
cessitate him ( per vindicationem) to put me again into 
the possession of it? Is this extepnal juridical rela- 
tion of my arbitrement an immediate relation to a 
corporeal thing? Thus must he, who thinks his 
right not immediately referred to persons, but to 
things, without doubt represent it to himself (though 
but in an obscure Ka, namely, because to the 
right on the one vide corresponds a duty on the 
other, that the external thing, though it be indeed 
tost to the first possessor, remains ever bound to 
him, that is, refuses itself to every other usurping 
possessor, because it is already bound to the first, 
aud chus my right, like a Genius accompanying the 
thing aud guarding it from all foreign attacks, always 
refers the loreign possessor to me. It is therefore 
absurd to chink of an obligation of a person towards 
things and vice vera, though it may perhaps 
be allowed to render endible the . jurjdical rela- 
tion by means of such an image, and so to express 
one's self. 

The real definition then must run thus, The 
rigbt iu 4 thing is a right of the private use of a 
thing, in whose (original, or founded) common 
possession I am with all others. For the latter is þ 
Ing et Bade only 
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only condition, on which it is possible that I exclude 
every other possessor. from the private use of the 
thing (jus contra quemlibet hujus rei possessorem), 
since, without presupposing such a common posses- 
sion, it cannot be conceived at all how I, who am 
not in possession of the thing, can be hurt by others, 
who are in it, and who use it. — By unilateral 
arbitrement I cannot bind another to abstain from 
the use of a thing, to which he would else have no 


obligation: therefore, only by the united will of all 


in a common possession. Otherwise 1 must so con- 
ceive a right in a thing, as if the thing had an obliga- 
tion towards me, and thence first derive the richt 
against every possessor of it; which is an absurd 
mode of representation. 

Besides by the term, real right C Jus reale), is 
understood not only the right in a thing (Jus in re), 
but the complex of all laws, which concern the real 
mine and thine, — It is however clear that if a 
man were quite alone upon the earth, he could, 
properly speaking, neither have nor acquire any 
external thing as his own; because there is no rela- 
tion at all of obligation between him, as a person, 
and all other external things, as things. There fl 
therefore, properly and literally understood, 
(direct) right in a thing, but only that, whit Wy 
longs to one against a person, who is in common 


possession with all others (in che civil state), is so 


game 


L he fra Acquisition of a Thing can be no other than 
that of the Ground. 


TEE ground (by which all habitable land is un- 
derstood) is, with regard to all that is moveable upon 
it, to be considered as gubstance, but the existence 
of the latter as inberence only, and as in the theo- 

rxaetical 
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retical sense the accidents cannot exist without the 
substance, so, in the practical, what is moveable 
upon the ground cannot be the property of any body, 
if this person is not previously supposed to be found 
in the juridical possession of it (as his own). 

For let us put the case, that the ground appertains 
to nobody: I might displace every moveable thing, 
which is found upon it, in order to take possession 
of it itself, until it (the thing) is entirely lost, with- 


out the liberty of any other whatsoever , who is at 


present not directly detainer of it, being thereby 
infringed; but all that can be destroyed, a tree, a 
house &c. is (at least according to the matter) 
moveable, and if one denominates the thing, which 
cannot be moved without the destruction of its form, 
an Immoveable, the mine and thine in those are not 
understood of the substance; but of what adheres to 
it, which is not the thing itself. 


13. 

Every Ground may be originally acquired, and the Reason 

of the Possibility of this Acquisition is the original 
Communion of the Ground in general. 


As to the former, this position bottoms upon the 


postulate of practical reason (2,); the latter upon 


the following proof: 

All men are originally (4 eit, before every juri- 
dical act of the arbitrement) in the rightful possession 
of the ground, that is, they have a right to be where 
nature or chance (without their will) has placed 
them, This possession, whichis different from the seat 
(seges) as an arbitrable, consequently acquired, durable 
possession, is a common possession, on account of 
the unity of all places upon the surface of the earth, 
as a surface of a sphere; because, were it an infinite 
plane, men could disperse themselves thereupon in 
. Such a manner, that they would have no intercourse 
at all with one another, this were not therefore a 

necessary 
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necessary consequence of their existence upon earth, 
— The possession of all men upon earth, which 
precedes every juridical act of theirs, (is constituted 
by nature herself) is an original common possession 
(communio possessionis originaria), whose conception 
is not empirical and dependent on conditions of time, 
as perhaps the ſictitious but never evincible one of a 
primevous common possessi0n (communio primæ vs), but 
a conception of practical reason, which contains the 
principle 4 priori, agreeably to which only men can 
use the place upon earth according to laws of Jus. 


N uo | 
OccueATION 7s the juridical Act of this Acquisition. 
- APPREHENSION, as the beginning of the deten- 


tion of a corporeal thing in space (possessionis phy- 


gicae), harmonises on no other condition with the law 
of the external liberty of every body (consequently à 
Priori), than on that of the priority in regard of time, 
id est, only as first taking possession ( prior appre- 
hensio), which is an act of the arbitrement. But the 


will that the thing (consequently a determinate se- 


parated place upon earth) shall be mine, that is, the 
&ppropriation can in an original acquisition be no- 
thing but unilateral (voluntas unilateralis, 5. pro- 
pria). Occupation or occupancy is the acquisition 


of an external object of the arbitrement by unilateral 


or proper will, Therefore the original or primary 
acquisition of it, consequently of a precise ground, 


can be but by occupation. — 


The possibility of acquiring in such a manner 
can neither be perspected in any way, nor made 
out by grounds, but is the immediate consequence 
of the postulate of practical reason. The same 
will, however, cannot otherwise justify an external 
acquisition, than only so far as it is comprised in 
an à priori united, (id est, by the union of the 
arbitrement of all, who can come into a practical 

relation 
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relation towards one another) absolutely imperative, 
will; for the unilateral will (whereto the bilateral 
also, but yet particular will belongs) cannot im- 
pose on every body an obligation, which in itself 
is casual, but thereto were required an omnilateral, 
not casual, but 4 priori, consequently necessarily 
united and therefore legislative, will only; for ac- 
cording to this its principle only is consension of 
the free arbitrement of every one with the liberty 
of every body, consequently a right in genera), and 
therefore the external meum and tuum, possible. 


| _ 15. | 

Only in à civil Constitution can Something be PER: 

EMPTORILY acquired, whereas in the State of Na- 

ture it can be lilewise acquired, it is true, but 
only PROVISIONALLY, 


THE civil constitution, though its reality is 
subjectively contingent, is necessary objectively, ia 
est, from duty. Consequently there is with regard 
to it and its foundation an actual aw of Jus of 
nature, to which all external acquisition is sub- 
jected. 

The empirical title of acquisition is the physical 
apprehension founded upon the original communion 
of the ground, to which, since the possession ac- 
cording to ideas of law can be supported but by a 
possession in the phenomenon, that of an intellectual 
apprehension (with omission of all empirical condi. 
tions in space and in time) must correspond, and 
which grounds the position: that, which I accord- 
ing to laws of external liberty bring into my power, 
and will that it shall be mine, becomes mine. 

The title of reason of acquisition, however, can 
lie but in the idea of a will of all (of necessity 
possible to be united) united à Priori, which here as 
hte condition (conditio sine qua non) is tacitly 


presupposed; 5 
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presupposed; ſor by unilateral will cannot be im- 
posed on others an obligation, which they in respect 
of themselves could not otherwise have. — But 
the civil state is the state of an universal will 
actually united for the purpose of legislation. There- 
fore, only in conformity with the idea of a civil 
state, id est, with regard to it and the effectuating 
of it, but antecedently to its reality, (for else the 
acquisition would be derived) consequently only in 
a provisional manner can something external be ori- 
giually acquired, — The peremptory acquisition takes 
place but in the civil state. 

Yet that provisional acquisition is a true one; 
for, according to the postulate of juridically prac- 
tical reason, its possibility is, in whatever state 
men may be beside one another, (therefore in the state 
of nature too) a principle of private law, according 
to which every one is authorised to that coaction, 
by which only it becomes possible to go out of 
that state of nature and to enter into the civil 
state, which only can render all acquisition per- 
emptory. | | 

Ouacritur, How far the moral faculty of the ap- 
prehension of a Ground extends itself? So far, as. 
che faculty of having it in one's.power, that is, as 
he, Who will appropriate it to himself, can defend 
it; as if the ground should say, when thou canst 
not protect me, thou canst also not command me. 
According to which the contest about the oper and 
Shut sea must be decided; for instance, within the 
reach of the cannon, nobody dares fish, gather amber 
&c., upon the coast of a country, which belongs to 
a certain state. — Again, Is the cultivation of the 
ground (building, tiling, draining &c.) necessary for 
the acquisition of it? No, for, as these forms (of 
specification) are but accidents, they do not amount 
to an object of an immediate possession — 
only belong to that of the subject, so far as the 
substance is previously recognized as his own., The 


cultivation, when the first acquisition is the matter 
in hand, is nothing farther than an outward mark of 


apprehension, which one may supply by many other 
marks 
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marks that occasion less trouble. — Besides, Dare one 
impede another in the act of his apprehension, so that 
neither of them possesses the right of priority, and 
thus the ground always remains free as belonging to 
neither? This hinderance cannot take place entirely, 
since the other, in order to be able to do this, must 
be upon some neighbouring ground, where he too 
himself can be prevented from being, consequently 
an absolute hinderance would be a contradiction ; but 
et respettively io a certain (intermedial) ground, to 
allow this to lie unemployed as neutral for the sepa- 
ration of two adjoining grounds, would consist with 
the right of occupancy; but then this ground belongs 
actually to both in common, and is not res rullius, 
since it is made ute of by both in order to separate 
them one from another. — Farther, Can one however 
have a thing as one's own upon a ground, no part 
of which belongs to any body? Ves, as in the country 
of the Mongols every one may let lie his baggage, 
or What he has, or can bring his horse, that is run 
away from him, into his possession as his on, be- 
cause the whole ground belongs to the people, its 
use therefore to every single person; but that any 
one can have a moveable thing as his own upon tha 
ground of another, is indeed possible, but only by 
pact, —- To conclude, the question is, Whether two 
neighbouring nations (or families) can oppose one 
another in adopting a certain manner of using a 
Tround,, for example, the hunters the shepherds, or 
the husbandmen, or these the planters &c.? Cer- 
tainly; for the manner, in which they. chuse to getele 
themselyes upon the earth in general, is, when they 
confine themselves within its boundaries, a thing of 
mere pleasure (res merae facultatis), as + 50s 


Finally, it may still be asked, Whether, when 
neither nature nor chance, but only our own will 
brings us into vicinity with a nation, which pro- 
mises no prospect of a civil union with them, we 

-#þould not be authorised, with a view of foundin 
this and putting these men (savages) into a juridic 


1 


state (as, for instance, the American Indians, the 


Hottentots, the inhabitants of New Holland), by 
force, or (which is not much better) by fraudulent 
purchases to establish colonies and so to become pro- 
prietors of their ground and, without consideration 
of their first possession, to make use of our supe- 

Vol. I. E xiority: 
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riority 3, especially as nature herself (who abhors the 
void) seems so to require, and great tracts of land in 
other parts of the world, which are at present well 

eopled, had else remained for ever divested of civi- 
Reed inhabitants, and thus the end of the creation 
would have been frustrated? But one easily sees 
through this veil of injustice (jesuitism), to justify 
all means to good ends; this mode of acquisition of 
the ground is therefore repudiable, | 

The indeterminateness, with regard to the quan- 
tity as well as the qyality of the external acquirabls 
object, makes this problem (of the sole original ex- 
ternal acquisition) the most difficult of any to be 
solved. But there must be some one original acquisi- 
tion of that which is external nevertheless; for all 
acquisitions cannot be derived. Wherefore one can- 
not quit this problem as insolvable and as in itself 
impossible. But, when it is solved by the original 
contract, and when this extends not to the Whole 


human race, the acquisition always remains bur 


. provistonal. 


16. 


|  Exposition of the Conception of an origingl Acquisi- | 


N +... tion of the Ground. 


ALL men. are originally in a common possession 
of the ground of the whole earth (communio funds 
originaria), with the will (of every one) belonging to 
them by nature to use it (/ex justi), which will, on 
account of the natural unavoidable opposition of the 
arbitrement of the one to that of the other, would. 
destroy all use of it, if that common possession did 
not at the same time contain for them the law, ac- 
cording to which a particular possession on the com- 
mon ground can be determined to every one (/ex 
juridica). But the distribute law of the mine and 


_ thine of every one of the ground cannot proceed 


otherwise, according to the axiom of external liberty, 
than from an original and united will 4 priori (which 
presupposes no juridical act for this union), conse- 
quently but in the civil state (/ex justitiæ distributivæ), 

4 | which 
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which only determines what is just, what is juridical 
and what the law is. — In this state however, id 
est, previously to the founding and yet with a view 
to it, that is, provisionally, to proceed according to 
the law of; external ER is er consequently 


ST & & © 


of appropriation, . Heurh it is even but unilateral; 
therefore is a provisional acquisition of the ground, 
with all its juridical consequences, possible. | 
But such an acquisition requires and has for it 
a permission of the law (lex permissiva), with respeet 
to the determination of the bounds of the juridically 
possible possession; since it precedes the juridical 
state and, as only introductory thereto, is not yet 
peremptory, which permission, however, does not 
extend itself ſarther, than to the consent of . others 
(participant) to the establishment of the latter, but 
on their resistance to enter into it (the civil — 
and so long as this continues, carries with it every 
effect of a rightful acquisition, because this iöbsue 1s 
e in duty. 0 


17. edit: he 5 
| Deduction of the Conception of original dequizition. | 


R have found the title of.: acquisition in an ori- 
ginal communion of the ground, consequently on 
conditions of space of an external possession, but the 
mode of acquisition in the empirical conditions of ap- 
prehension or seisin conjoined with the will to have 
che external ocject as one's own. It is still necessary 
to unfold out of the principles of the pure juridically 
practical reason the acquisition itself, id est, the ex- 
ternal mine and thine, that are consequential to both 
the given points, namely, the intelligible possession 
(possessio noumenan) of the object, according to what, 
its conception eee, n 
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The conception of in of the external meum and 
tuum, so far as it is $wbstance, cannot, as to the 
expression without me, signify another place, than 
where I am: for it is a conception of reason; but, 
as under this a pure conception of understanding 
only can be subsumpted, can signify merely some- 
thing different from me and not that of an empi- 
rieal possession (of, so to speak, the continual ap- 
prehension), but only that of the having in my 
power (its connexion with me as the subjective 
Eondition of the possibility of the use) of the 
external object, which is a pure conception of 
intellect. Now the omission of, or the abstrac- 
tion from these sensible conditions of posses- 
sion, as a relation of the person to objects, which 
have no obligation, is nothing but the relation of 
4 person to persons, to conjoin all these in respect 
ofthe use of things by the will of the former, so 
far as it is conformable to the axiom of external 
liberty, to the postulate of the faculty and of the 
universal legislation of the will thought as united 4 
priori, which is therefore the intelligible possesrion 
of it, id est, that by the mere right, though the 


object (the thing which I possess) is an object of 


eme 


That the first cultivation, the bounding, or in 
1 the forming of a ground can give no title to 
the acquisition of it, that is, the possession of the 
accident can be no reason of the juridical possession 
of the substance, but rather e cohberso the mine and. 
thine must be inferred according to the rule accesso- 
rium Sequitur uu principale from the property of 
the substance, and that he, ' who employs industry 
on a ground, which was not before his own, has 


ier his trouble and. tabour on it, is of itself so clear, 
that 


* 
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one can with difficulty ascribe any other cause 
Jet reigning opinion, than the 


9 


to tllat so old and 


illusion prevailing in secret, to personify things and. 
a, if one could make them. bound to himself by 
labour employed on them to be at nobody's. orders 
t to them in- 
mediately, 
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hut his, to conceive his having a ri 
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mediately; for in all probability one would not have 
s0 easily slipped over the natural question (already 
mentioned above), How is a right in a thing pos- 
sible? For the right against every one possessor of a 
thing signiſies but the moral faculty of the particular, 
arbitrement to the use of an object, 80 far as it can, 
be thought as contained in the synthetically universal 
will, and harmonising with its lag 
Touching the bodies upon the ground, which is 
already mine, they belong to me, when they are 
nobody's else, without my requiring for this end 2 
particular juridical act (not facto but lege); namely, 
zince they may be considered as the accidents inhering 
in the substance (jure rei meas), to which also be- 
longs all that is conjoined with my thing in such a 
manner, that another person cannot separate it from 
12 is mine | hr —_— this, (for — 4 
ilding, mingling any thing belonging to me | 
— — — — arte — vo * of — == 
of an adjacent river and thereby occasioned enlarge» 
ment of my ground, &.), But whether the acquir- 
able ground may be extended further than the lan 
namely, to a tract of the bottom of the sea, (the 
right to ſish upon my shore or to gather amber, and 
the like,) must be judged according to the very same 
principles. So far as I from my see have the mecha- 
nical faculty to secure my ground from the encroach- 
ment of others (for ps „ $0 far as the cannon 
reach from the shore) does it belong to my posgestion 
and the sea is shut up to that distance (mare clau- 
mm). As however no seat upon the open sea itself is 
possible, so the possession cannot be thereto extended 
and the open sea is free (mare liberum). But shipwreck, 
whether it be men or things belonging to them, 
cannot, as undesigned, be considered by the owner 
of wrecks as a right of acquisition; because it is no 
lesion (nay in general no fact), and the ching, which 
is driven upon a ground, that belongs to some one 
or other, cannot be treated as res nullius. A river, 
on the other hand, 80 far as the possession of its 
bank reaches, as well as every bottom of land, may 
under the aforesaid limitations be originally acquired 
by him, who is in possession of both banks. 


The external object, which according to the 
8ubstance belongs to zome body, is his property (de- 
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minim); in which inhere all rights in this thing (like 
accidents. in the substance), of which therefore the 
owner or proprietor (dominus) may dispose at pleasure 
(jus dispopendi de ne guad). A natural consequence of 
this however is, that such an object can be but a 
corporeal thing (towards which one has no obliga- 
tion); consequently a man can be his own master (uu 
juris) but not proprietor of himself (wi dominus) (to 
dispose of himself at pleasure) not to mention that of 
other men, beoause he is acconntable for the humanity 


in His own person; though this point, which belongs 


to the right of humanity, not to that of men, is not 
here in its proper place, but is only mentioned by the 
way for the better understanding of what has been 
latély said. — Besides there cannot be two full pro- 
prietors of the very same thing, without a oommon 
mine and thine, but only as joint or common pos- 
sessors of that, which belongs but to one as hig own, 
when, of the fellow-proprietors (condomini) commonly 
$0. named, only the Whole possession without use 
belongs to the one, but to the other every use of tlie 
thing together with the possession, the former then 
* — restricts the latter (dominus 'utilis) 

t to the condition of a permanent performance, with- 


out thereby limiting his use. ; | T2, 28515 
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SECTION THE SECOND. 
OF THE PERSONAL RIGHT. 


* 


18. 


| 8 | „ 

Tux possession of the arbitrement of another, as 4 
faculty to determine it by my arbitrement to a cer- 
tain act according to laws of liberty, (the external 
mine and thine in regard of the causality of ano- 
ther) is 4 right (I may have many such against the 
very same person or against others); but the com- 
plex (the system) of laws, according to which I 
can be in this possession, is the pervonal right, 
which is but-a single one. 

The acquisition of a personal right can never 
be original and arbitrary (for such a one were not 
conformable to the principle of the consonance of 
the liberty of my arbitrement with the liberty of 
every one, consequently would be wrong). In like 
manner I cannot acquire by an unjust act of an- 
other ( facto injusto alterius); for should this læsion 
happen to myself, and if I can justly demand satis» 
faction from the other, that which is mine is there- 
by only preserved undiminished, but nothing more 
than I had before acquired. * 

Acquisition by the act of another to which 1 
determine him according to laws of jus, is there- 
fore always derived from that which belongs to the 
other, and this derivation, as a juridical act, can- 
not take place by this as a negative act, namely, 
of derelictiun, or of a relinquishment of one's own 


(per  derelictionem, aut renunciationem), for, thereby: 


what belongs to. either the one or the other 29 
only be nullified, but nothing acquired, — wy 
eransfer (translatio) only, which is possible — * 
a common will, by means of which the object 

bo: E 4 always 
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always comes into the power of either the one or 
the other, then one of them foregoes his share of 
this communion, and thus the object by its ac- 
ceptance (consequently by a positive act of the 
arbitrement) becomes his. — Alienation is the trans- 
fer of one's property to another. The act of the 


united arbitrement of two persons, whereby the 


property of the one is in general translated to the 


other, is denominated a contract. 


In every contract ode! are two preparative, and 
two constitutive juridical acts of the arbitrement; 
the two former (that of bargaining) are the proffer 
Loblatio) and the approbation of it; the two others, 
(namely, of concluding) are the promise (promissum) 
and the acceptance (acceptatio). — For a tender 
cannot sooner be named a promise, than when I 
previously judge that what is offered (oblatum) is 
something which may be agreeable to the promissa- 
ry; which is shewn by the two former declara- 
tions „but by these only nothing is yet acquired. 

Neither by the particular will of the promiser, 
ere nor by that of the promissary (as acci- 
pient), does the property of the former pass to the 
latter, but only by the united will of both, conse- 
quently so far as the will of both is declared at 
the game time. Now this is impossible by the em- 
pirical acts of declaration, which must of necessity 
Follow one another in time, and are never simulta- 
neous. For, when I have promised and the other 
is to accept, I may repent during the interim 
(however short it may be), because I am still free 
before the acceptation; as on the other hand the 
accepter, by a parity of reason, needs not hold 
himself bound to his reciprocal declaration that 
follows the promise. — The outward formalitics 
(solennia) in striking or concluding a bargain [giving 
FR m z or the — of a straw (stipula) 
| I held 
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held by both persons] and all such confirmations: of 
one's former declaration prove rather the embarrass- 
merit of the parties in what manner to represent 
the declarations, which are never but consecutive 


to one another, as existing at the same time, in 


which however they do not succeed; because those 
are always acts following one another in time, for; 
when the one act is, the other is either not pet, 
or 70 more. | . as 
Nothing but the transcendental. deduction of the 
conception of acquisition can remove all these dif- 
ficulties. In a juridical external relation my ap- 
prehension of the arbitrement of another (and 80 
reciprocally), is thought as his determinative to an 
act, first empirically indeed by declaration and 
counterdeclaration of the arbitrement of each in 
time, as the sensible condition of the apprehension, 
when both juridical acts never can but follow one 
another; but because that relation (as a juridical 
one) is purely intellectual, that possession as 
an intelligible one (portestio noumenon) at the 
same time is represented as the meum or tuum 
by the will as a legislative faculty of reason ac- 
cording to conceptions of liberty with abstraction 
from those empirical conditions; when both acts, 
of the promise and of the acceptance, are repre- 
sented, not as following one another, but pro- 
ceeding (like a pactum re initum) from a single 
common will (which is denoted by the expression, 
at the game time), and the object (promissum) by 
the omission of the empirical condition is repre- 
sented according to the law of the pure practical 
reason as acquired. 5 n 4 

That this is the true and only possible deduction, 
of the conception of acquisition by contract, is suffi- 
ciently confirmed by the toilsome and yet always fruit- 
less efforts of the searchers into the secrets of lawy (for 
instance, Moses Mendelssohn in his Jerusalem) to 
prove that pqzaibility, — Toa question 18, ky ought 
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J to perform oy promise? Tor that I ought to do i D 
every body easily comprehends, But it is absolutely 
impossible to give a proof of this categorical impera- 
tive; in like manner as it is impossible for the geo- 
metrician to demonstrate by ratiocinations that I, in 
order to construct a triange, must take three Iines (an 
analytical proposition) two of which taken together 
must be greater than the third (a synthetical proposi- N 
tion; but both 4 priori). It is a postulate of pure 
reason (abstracting from all sensible conditions of 
space and time, concerning the conception of law), 
and the doctrine of the possibility of abstraction from 
those conditions, without the possession of the con- 

| ception of lawy being thereby annulled, is just the 
deduction of the conception of acquisition by contract; 

1} in the same manner as was in the foregoing title the 


| doctrine of acquisition by occupation of the external 
| | thing. #1 | i185 | ; 
9 W | 7 20. 

What is the external thing, however, which I 
acquire by means of the contract? As it is but 
| the causality of the arbitrement of the other in re- 
ww gard of a performance ne ne me, I acquire not 
| thereby immediately an external thing , but his act, 
whereby that thing is brought into my power, in 
order that I may make it mine. — By the con- 
tract, then, I acquire the promise of another (not 
that which is promised) and yet something is added 
to my external property; I am grown richer (locu- 
Pletior) by the acquisition of an active obligation, 
on the liberty and property of the other. — But 
this my Tight is but a personal one, namely, against 
a determinate physical person, to act on his cau- 
$ality (his arbitrement) t0 perform, something for me, 
| not a real right against that moral person that is no- 
= thing but the idea of the united arbitrement of all 

| 
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a priori, and whereby only I can acquire a right 
cogainst every possessor of it (the arbitrement);. as. 
cherein consists all right in a thing. f 
The transfer of what is mine by contract takes 
place according to the law of continuity (Lex * 
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id ect, the possession of the object during this act is 
not a moment interrupted , for else I would acquire in 
this state an object as something, which has no pos- 
sessor (res vaoua), consequently originally; which is 
contradicrory to the conception of contract. — This 
continuity, however, carries with' it that neitlier 
of them (promittentis et acceptantis) in particular / but 
only their united will is what transfers the meum to 
the other; therefore not in such a way, that the 
romiser first relinquishes (derelinquie) his possession 
for the advantage of the other, or- foregoes (renuuciat) 
his right, and the other directly enters therein, or 
vice versa. The transfer, then, is an act, in which 
the object pertains a moment to both together, as; 
in the parabolical orbit of a projected stone, the stone 
at the top may be considered for a moment as about 
to rise and to fall at the same time, and so first passen 
. from the ascending motion to falling. 


E | 9 70 
In a contract a thing is not acquired by the accepe 


tance of the promise, but only by the delivery (era. 


ditio) of that which is promised. For all promising 


refers to a performance which, when what is pro- 


mised is a thing, cannot be otherwise than by an 
act, whereby the promissary is put in possession of 
it by the promiser; id est, by the delivery. Ante- 
cedently to this, then, and to the receipt, the per- 
formance has not yet taken place; the thing has not 
passed as yet from the one to the other, consequently 
is not acquired by the latter, therefore the right from 
- contract is but a personal right and becomes by the 
delivery only a real one. 2 : 
The contract, on which the livery immediately 
follows (pactum re initum), exoludes all interval be- 
tween the conclusion and the fulfilling, and requires 
no particular act, whereby the property of the one is 
transferred to the other, to be yet expected. Hovy- 
ever, when between those two a (determinate or un- 
determinate) time for delivery is agreed to, the 
question is, Whether the thing, previously to this; 
be become the property of the accepter by the con- 
tract, and his right a right in the thing, or whether = 
IS. particular 
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particular contract, which concerns. the delivery only, 
must ;8t11] supervene thereto, consequently the right 
by the mere atceptance be but a personal one, and but 
first become a right in the thing by the livery? — 
That it is actually so circumstanced, as last men- 


tioned, is obvious from the sequel. bo Pe 

When I conclude a bargain about a thing, for 
example, a horse, that I wish to acquire, and at the 
same time take him to my stable, or otherwise into 
my physical possession, he is mine (ei pacti re init), 

nd my right is a right in the thing; but if I let 
. remain in the hands of the vender, without 
having particularly settled with him in whose phy- 
sical possession (detertio) this horse shall be previous- 
Iy to my taking possession (apprehensio), conse- 

nently previously to the exchange of the possession; 

is horse is not yet mine, and my right, which J 
acquire, is but à right against a determinate person, 
namely, the seller, to be put in possession by him 
(poscend: traditionem) as the subjective condition of 
the possibility of all use of him at pleasure, id ert, 
my right is a personal one only, to require of him 
the performance of the promise (ꝓraestatio) to put 
me in the possession of 'the thing. Now, if the 


contract does not at the ame time comprise the de- 


hvery (as pactum re initum), consequently a time 
elapses between its conclusion and, the apprehension 


of that which is acquired, in this time I cannot 


otherwise attain the possession, than by my exercising 
a special. juridical act, namely, an act of porsession 
(actum postessorium), which constitutes a particular 
contract, and this is, that I say, I will send for the 
thing (the horse), to which the vendor consents. For 
that he should at his own risk take charge of a thing 


for the use of another, does not follow of. course, but 
thereto belongs a special contract, according to which - 


he who aliens his thing within the determinate time 
still remains proprietor (and must bear all the harm 
that may befall the thing), but he who acquires can 
ut when he delays beyond , this time be considered 
y the seller as 11 it were delivered to him. Ante- 
cedently to this possessory act every thing acquired 
by contract is therefore a personal right only, and the 
A cannot acquire an external thing but by 
elivery. ir ; | F | 
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SECTION THE THIRD. - - 
or THE PERSONAL RIGHT IN A REAL MANNER. 


32, 
Tas right is that of the possession of an external 
thing. as of @ tbing and of the use of it as of @ per- 
un. — The meum and tuum according to this 


right are that which is domesfic and the relation in 
this state is that of the intercourse of free beings, 


who, by means of the reciprocal influence (of the 


person of the one on the other) according to the 
principle of external liberty (causality), constitute 


a Society of the members of a whole (of persons 


standing in commerce) which is denominated the 


bouse. — The mode of acquisition of this state and 
in it takes place neither by an arbitrary act (facto), 
nor by mere contract ( pacto), but by the law (lege), 


which, since it is not a right in a thing, nor a mere 
right against a person, but a possession of him at 


the same time, must be a right lying beyond every 


real and personal one, namely, the right of humanity 
in our own person, which has as a consequence a 
natural , permissive law, by means of which such an 
acquisition is possible. | 
_— 

The acquisition according. to this law i is as to the 
object threefold, The husband acquires a wife, the 
couple acquire children and the. family servants, — 
All this that is acquirable is at the same time inalien- 


able, and the right of the possessor of these objects 
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THE RIGHT, OF. DOMESTIC SOCIETY. 
TITLE THE FIRST» 


The Right of Marriage. 


24. 

Tur intercourie of Sex (commercium Sexuale) is 

the reciprocal use, which two persons make of 
their organs and faculties of sex (us membro« 

rum et facultatem gexualium alterlus), and is either 

a natural use (whereby his like may be generated), 

1 or unnatural, and this of either a person of the same 

"| sex, or an e of another species than the human; 

which transgressions of the laws, unnatural vices , 
(crinina caruis contra naturam) not fit to be named, 

cannot, as a læsion of the humanity in our own 

person, be saved by any limitations and exceptions 

whatever from total rejection, 

The natural commerce with the sex 18 either that | 
according to the mere animal nature (vaga libido, 
Venus zolgivage , Jornicatio) „ or according to the 
law. — The latter is marriage (matrimonium), id 
ent, the conjunction of two persons of different sexes 
to a reciprocal possession of their properties of sex 
during life. — The end, to beget and to educate 
children, may always be an end of nature, to which 
che implanted the inclination of the sexes towards one 
another; but that the person, who marries , must 
design this end, is not required to the rightfulness of 
this his conjunction; for else marriage, when the 
begetting of children ceases, would naturally dissolve | 
at the same time. 93 bas „dies 
1 The contract of marriage; even under the pre- 
zupposition of the desire of the reciprocal use of their 


1 properties of sex, is not a contract according to , 
p pleasure, 
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pleasure, but, by the law of humanity, a necessary 
one, that is, when a man and a woman wish to 
enjoy one anether mutually, according to their pro- 
perties of sex, they must of necessity enter into the 
conjugal state, and this is necessary agreeably to the 
laws of Jus of pure reason. i 


20. | 
For the natural use, which the one sex makes 
of the organs of sex of the other, is an enjoyment, 
to which the one yields up himself or herself to the 
other. In this act a person makes himself or herself 
a thing, which is repugnant to the right of humanity 
in his or her own person. - This is possible but with 
the sole proviso, that, as the one person is acquired 
by the other, like à thing, the former too in his or 
her turn acquires the latter; for in this manner he or 
she recovers himself or herself once more and re- 
establishes his or her personality. But the acquisi- 
tion of a human member is at the same time an acqui- 
sition of the whole person, — because this is an 


absolute unity; — consequently the yielding up and 


agreement of the one sex to the enjoyment of the 
other are, on the condition of marriage, not only 
admissible, but on it only possible. That this personal 
right, however, is at the same time in a real manner, 
bottoms upon this, because, when one of the married 


couple elopes, or has delivered himself or herself 


into the possession of another person, the other is 


always and undeniably entitled to bring him or her 


back, like a thing, into his or her power. 


26. 


2 From the same grounds the relation of the married 
is a relation of the equality of the possession, as well 
of the persons, who. possess one another reciprocally, - 


(consequently in monogamy only, for ia aipolygamY 


the person, who gives himself or herself away; gains 


but 
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but a part of him or of her, to whom he or she 
entirely falls, and makes himself or herself a mere 
thing), as also of the goods of fortune, whereby 
they have the moral faculty to yield up, though but 
by a special paction, the use of a part of tem. 


That concubinage is as little susceptible of a stable 
contract, as the hiring of a person for a single enjoy- 
ment (pactum fornicationis), is a consequence of the 
foregoing grounds. For, as to the latter contract, 
every body will allow that the person, who has 
concluded it, cannot be convened to fulfil his or her 

romise, if he or she should repent of it; and thus 
rops the former likewise, namely, that of concubinags 
(as a pactum turpe), since it would be a contract of 
hiring. (locatio - conductio), and indeed of hiring a 
member for the use of another, consequently, on 
account of the inseparable unity of the members of a 
person, this would be yielding one's self up as a 
thing to the arbitrement of another; wherefore either, 
as soon as he or she pleases, can annul the contract 
entered into with the other, without the other's being 
able to make grounded complaints of the violation of 
his right. — The very same holds with respect to 
the marriage with the left hand, in order to take 
advantage of the inequality of rank of the persons for 
the greater authority of the one over the other; for 
in fact, according to the bare law of nature, it is 
- not 


This is a species of matrimony in Prussia granted by 
the sovereign, not to women, but to men of great rank 
only, and this but in certain cases and for a particular 
reason, such, for instance, as not being in a situation 
to maintain a wife and children of their own quality. 

The wife neither takes the name of the husband, nor 
obtains all the rights of rank and family awarded by the 
Jaws to a full wife or, so jo speak, a wife of the right 
hand. The children are named after the mother, and 
cannot lay claim to the ꝓrivileges of the father's class. 
A divorce can take place, as in other marriages, but by 
judicial decision. A marriage of the left hand, however, 
may be transformed into a marriage fully valid, but, if 
the inequality of rank is very great, the consent of the 
nearest xelations becomes necessary. 20 Y 
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not different from concubinage, and of coursenot a true 
marriage, — When therefore the query is, Whether 
it be inconsistent with the equality of the married, 
as such, when the law _ of the husband in rela- 


tion to the wiſe, He's 
commanding party, she the obeying); this cannot be 
considered as, xepugnant to the anne, of a 
couple of human beings, when this 1 
| cnc but upon the natural superiority of the 
A 


© 
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be thy master (he the 


dom inion 18 


culty of the male over, that of the female in effec- 


tuating the common interest of the household affairs, 


and the, right to command founded thereupon, which 
can therefore be deduced even from the duty of the 
unity and equality in respect of the _—_— Y 
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et cannot be conmmmated; . 
but by counubial cobabitation (copula carnalis) A 
contract between two persons of different sexes, 
with the secret intelligence either to abstain from 
carnal, intercourse, or with the consciousness of the 
inability thereto, whether of the one, or of both 
parties, is a fictitious contract, establishes no marriage, 
and can at pleasure be dissolved by either of them. 
But should the inability happen but afterwards, the 
person's right can suffer nothing by this undeserved 
accident. Tr ws 

The acquisition of a husband, therefore, or of a 
wife, takes place neither facto (by the cohabitation) 
without an antecedent contract, nor pacto (by the mere 
nuptial contract, without subsequent cohabit tion) 
but only lege, that is, as a juridical consequence of. 
the obligation not to enter into a conjunction of sex, 
but by means of the reciprocÞ possession of persons, 
as it obtains its reality but by the same reciprocal use 


* 


of their peculiarities of sex. 
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| ide fo the duty of man male himeelf, ad est, 
e the humanity in his own person, arose a 
right (Jus personale) of both sexes to acquire one 
another reciprocally, as persons, in à real manner, 
by matrimony; $0 follows from the procreation in 
this commerce a duty of preservation and mainten- 
ance with regard to the begotten, that is, the ehildren. 
as persons; "have: "hereby: at the same time an ori- 
ginally innate (not hereditary): right to their mainten< 
ance by the parents, till they are able to provide 


for themselves; and that by the law (lege) immedia- 
tely; id est, Veron a 3 dune act being 


thereto required. CRZLD ric 15 ng b. 
For as the begotten is a person, and it is im- 


possible to form a conception“ of the — of 
an 
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* Even how it mY possible for God to create free 
7 for then, as it seems, all their future actions, 
predetermined by that first act, would be qomprised in 
the chain of the necessity of nature; 'consequently not 
free. But that they (we men) are free, the categorical 
imperative proves in à (morally: practical wiew, as by an 
authoritative decision o reasqu , without its being able 
to rendex comprehensible the possibility of this relauon 
of a cause to an effect in a theoretical view, because 
both are supersensible, — All that one could exact from 
it in this, would be merely that it should prove that 
there is in the conception. of a creation of free beings 
no contradiction; and this can well be done when it is 
shewn that the contradiction happens but when together 


with the category causality the condition of time, which 
Mr | | in 
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a being endowed with liberty by a physical operation; 
with a Practical view it is a perfectly right and at 
the same time necessar) idea to consider the act of 
generation as such a one, whereby we have placed 
a person in the world without his consent, and have 
brought him into it in an arbitrary manner; for which 
act the parents lie under an obligation, as ſar as in 
their power, to make him contented with his 
state. — They can neither destroy their child, like 
their own workmanship (tor a being endowed with 
liberty cannot be such) and as their property, nor 
commit it but to chance, because in him they have 
put not only a cosmical being, but a citizen of the 
world, into a state, which cannot be now indifferent 
to them according to conceptions of law. 


* = 
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Out of this duty springs of necessity the right of 
parents to the protection and forming of the child, as 
long as it has not the proper use of its members and of 
its understanding, and, besides the care and fostering, 
to bring it up, and to cultivate it as well pragma- 
zically , in order that it may support itself and gain 
its livelihood, as moral/y, since otherwise the blame 
F 2 for 


in the relation to sensible objects I. be avoided 
(namely, that the ground of an effect precede this effect). 
is at the same time transferred to the reciprocal relation 
of the supersensitive too (which would actually need to 
take place, if that causal conceptiom Shall with a theoretical 
view acquire objective reality), it (the contradiction) 
however vanishes, when, with a morally practical, conse - 
quently not sensible, view, tha pure category (without 
a scheme) is used in the conception of creation. 

The philosophical teacher of law will not explain this 
inquiry even to the first elements of transcendental phi- 
losophy to be in a metaphysic of morals unnecessary spe- 
culation, which loses itself in endless obscurity » When 
he reflects on the difficulty of the proposition to be 
zolved and also on the necessity of giving satisfaction 


herein to the principles of law. 
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for the neglect would be laid to the charge of the 
parents; Every thing even to the time of emancipa- 
tion, as they relinquish their parental right to com- 
mand , as well as every claim to compensation for 
the expences of their nursing and trouble till now, 
for which, and after complete education, they may 
bring to account the obligation of the children (towards 
them) but as mere duty of virtue, nes as thank 
fulness and gratitude. on 

In consequence of this personality of: the children 
it is evident that, as they can never be considered 
as the property of the parents, but yet belong to 
their meum and tuum (since they are, like things, in 
the possestion of the parents, and may be brought 
back to this from the possession of every other per- 
son, even contrary to their will), the right of the parents 
is not a mere real right, consequentiy not aliegable 
Jus pertonaſistimum). nor a barely, personal right, 
but a personal right in a real mauner. 

Hereby it is then obvious that the title of a personal 
right in a real manner must in law of necessity be 
still superadded to that of the real and of the per- 
sonal right, and that former division was therefore 
not complete, because, when the right of parents 
in children, as part of their house, is upon the 
carpet, those may not only rely upon the duty ol 
the children, to return, when they are run away, but 
are entitled to seize them as things tray ed domestic 
animals) and to bring them back again, 


IE 
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THE RIGHT OF DOMESTIC SOCIETY. 


TITLE THE THIRD. 


' _ The Right of the Master of a House. 


30. 


Tux children of the house, who together with 
the parents constitute a family, become, without 
any agreement of quitting their former dependence, 
by the mere attainment to the faculty of maintaining 
themselves (as it happens, partly as natural majority 
or manhood, conformably to the universal course of 


nature in general, partly to their peculiar quality of 


nature), of age (ma jorennes), id est, their own 
masters (sui juris), and acquire this right without a 
particular juridical act, consequently by the law only 
(lege) — they owe nothing to the parents for their 
education, as the parents are in the same manner 
reciprocally released from their obligation towards 
them, so that both gain or regain their natural liber- 


ty — and the domestic society. which was necessary 
according to the law, is now dissolved. 


Both parties may now actually maintain the very 
same household, but in another form of obligation, 
namely, as a connexion of the master of a house with 
the domestics (the men or maid servants of the house), 


consequently j ust the same domestic society, but at 


present as a gocietas herilis, by a contract, that of 
the former with the children become of age, or, when 
the family has no children, to establ:ish a domestic 


society with other free persons (the domestic associa- 


tion), which would be an unequal society (of those 
comma nding, or of the master and mistress and of those 
obeying, that is, the servants Cin perantis et Subjecti 


domestici). Fr 
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The servants belong to the property of the master 
of the house, aud indeed as to the form (the state 
of posten), as if according to a real right; for 
the householder, when they run away from him, may 
bring them into his power by unilateral arbitrement; 
but as to the matter, id est, what use he may make 
of his domestics, he never can conduct himself 
as proprietor of them (dominus gerri): because they 
are brought into his power but by contract, a con- 
tract however, by which the one party foregoes his 
whole liberty for the advantage of the other,, there- 
fore ceases to be a person , consequently has no duty 
to keep a contract, but only acknowledges power, 


is in itself contradictory, that is, null and invalid 


(te right of property against him, who has lost his 
personality through a crime, 1s not the subject of 
present inquiry). 

This contract, then, of the master and mistress 
of a house with the domestics, cannot be of such a 
quality, that the use made of them would be a misuse, 
the judgment whereof, however, belongs not only 
to the master of the family, but to the servants too 
(which therefore can never be slavery); nor can it 
be concluded for life, but only for an indeterminate 
time, during which the one may give up the engage- 
ment with the other. But the children (even those 
of one become a slave in consequence of his crime) 
are always free. For every man is freeborn, because 
he has not vet committed a crime, and the expenses 
of education till his manhood cannot be put to his ac- 
count as a debt, which he has to discharge. For the 
slave should, if he could, educate his children, even 
without charging the expences on them for it; the 
owner of the slave, by reason of his inability, takes 
upon himself his obligation. 

One may notice as well here, as under the two 
preceding titles, that there is a personal right in a 
al manner (of the master and mistress over the 

servants); 
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zervants) 3 because one may bring them back, and 
demand them as his external property from every 
person, in whose possession they are, before the 
reasons, which may have determined them to run 
away, and their right, can r bg investigated. 
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Ir may be required of metaphysical law, that 


it ehall completely and determinately enumerate the 


members of division 4 priori (divisio logica); instead 
of which every empirical division is but fragmentary 
(partitis), and leaves it uncertain whether. there be 


not still more members, which may be required 


for the filling up of the whole sphere of the divid- 
ed conception. — A division according to a prin- 
ciple à priori (in contradistinction to the empirical 
division) may be termed dogmatical,. 

All contract consists in itself, id est, objectively 
considered, of two juridical acts; of the promising 


and of the acceptance thereof; the acquisition by 


means of the latter (when it is not a pactum re initum, 


which requires delivery) is not a part, but the legal 


necessary consequence of it. — Subjectively weighed 


however, that is, as an answer to the query, Whe- 
ther that necessary consequence according to reason 
- (which should be the acquisition) will actually bappen 
(be the: physical consequence), for which I have 


vet no security by the acceptancę of the, promise. 


This is therefore as outwardly pertaining to, the 
modality of the contract, namely, the certainty of 
acquisition by it, a complement of the completeness 
ol the means to che attaining of the design of the 


F 4 contract, 
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contract, namely, the acquisition. — To this end 
three persons present themselves: the promiser, the 
accepter, and the Surety; by the last of whom, and 
his special contract with the parties, the accepter 
gains nothing more in respect of the object, but of 
the means of coaction to obtain his own. 

According to these principles of the logical (ra- 
tional) division, there are properly speaking but three 


simple and pure sorts of contract, but the mixed and 


empirical ones, which superadd to the principles 
of the meum and tuum according to mere laws of 


reason statute and conventional ones still, are in- 


numerable, they however lie without the circle of 


metaphysical law, which only is here described. 


All contracts have in view either, A, «unilateral 
acquisition (gratuitous contract), B, reciprocal (one- 
rous contract) , or no acquisition at all, but only, 
C, Security of one's own (which may be on the one 


side gratuitous, but on the other onerous at the same 
time). 


A. The gratuitous Contract ( pactum gratuitum) is, 


a, The keeping of intrusted effects (depositum), 
b, The /ending of a thing (commodatum), 
c, The gift (donatio). 


B. The onerous Contract. 


1. The Contract of Alienation ( permutatio late sic 
dicta). 
a, The exchange or barter (permutatio stricte 
sic dicta) goods for goods. 
b, Buying and selling Cemtio venditio). for money. 
c, The loan (mutuum): alienation of a thing, 
on condition of receiving it again but of the 
same species, (for instance, corn for corn, 
er money for money). 
11. The Contract of Hiring (locatio conductio). 
a2, The hiring of &@ thing to another to make use 
of it (locatio ret); which, when it is to be 
restored in specie, as an onerous contract, 
1 may 
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map also be conjoined; with interest (pactum 
" wSurarium). ). ET 8 
B, The contract of salary or wages (locatio 
opera) id est, the granting of the use of my 
powers to another for a determinate price 
(merces). The workman according to this 
contract is the mercenary. > oo 
y, The mandatory contract or contract of full 
power (mandatum): The management of 
business in the place and in the name of an- 
other, which, when it is done in the other's 
place only, but not at the same time in his 
name, is titled management of business without 
commission (gestio negotii); if however it is 
done in the other's name, mandate, which, 
as a contract of hiring, is here an onerous 
Contract (mandatum onerosum), 
C. The cantionary Contract (cautio). 
a, Impignoration, or pawning and receiving 
pawns together (pignus). | 
b, The answering for the promise of another 
| (Aide jussio). | | 
c. The personal bailing (praestatio obsidis), 


In this table of all sorts of transfer of one's property 
to another are found conceptions of objects, or instru- 
ments of this transfer, Which seem to be totally em- 
pirical, and even, according to their possibility, 
properly not to have a place in metaphysicat law, 
"Tim which the divisions must be made according to 
principles & priori, consequently one must abstract 
trom the matter of the commerce (which may be 
conventional), and attend to the form only,) such as 
is the conception of money, in contradistinction to 
all other alienable things, namely, goods, under tlie 
title of buying and Selling, or that of a. book, — 
But it will appear that that conception of the greatest 
and most serviceable of all the means of trafſic with 
things, named buying and selling (trade, commerce), 
as also that of a book, as the mean of the greatest 
trallc of thoughts, may be resolved into mere in- 
ef F 5 tellectual 
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FF tellectual: relations, and needs not contaminate the 
1 49 table of pure contracts with empirical mixture. 


5 What is Maney? ? : 


Mongy is a thing, whose use is but possible by 
—_— it. This is a good. nominal explication of 
» (according to Achenwall), namely sufficient to 
all others; but it gives us no insight into the possi- 
bility of ach a thing. And yet one' perceives so 
much by it, that, first, the alienftion in trade or 
commerce is not intended as à donation, but for 
reciproca / acquisition (by a pactum onerosum); te- 
condly that, as it, as an universally approved bare 
mean of commerce or trade (in a nation), which in 
itself is of no value, is thought in contradistinction 
to a thing, as merchandise or i ware (id est, that 
0 which has a value in itself, and reters to the parti- 
| cular wants of either the one or the other of 
the people), it represents all merchandise or wares. 
A bushel of corn has the greatest direct value as a 
mean to supply human wants; with it may be fed 
animals, which serve us for food, for motion, and for 
labour in our stead, and then by its means men, who 
not only reproduce those natural productions, but 
can by productions of art supply all our wants, such 
as preparing our habitations, clothing, select enjoy- 
ments, and in general every convenience, which the 
goods of industry, furnish, may be multiplied and 
"maintained. "Whereas the value of money is but 
indirect. One can neither enjoy it itself, nor as such 
use it immediately to any one purpose; but yet it is 
a mean, which of all chings is of the highest| utility. 
Hereupon may a real definition of money be 
grounded: it is the universal mean to commute the 
industiy of. ien with; one another, in such a manner, 
that the national wealth, SQ; far as it is acquired by 
95 means 
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means if money, is, properly speaking, nothing but 
the sum of the industry, with which men pay one 
another, and which is represented by the money 
circulating in the nation. 

The thing, which is to be denominated money, 
must therefore have cost just so much industry, in 
order to produce it, or to supply other persons with 
it, that this (industry) may be equivalent to the 
industry, by which the goods or commodities. (in 
productions of either nature-or art) must have been 
acquired, and with which that industry is permuted. 
For if it were easier to procure the substance, named 
money, than the goods, more money would then 
come to market, than goods, and since the vender 
must employ more industry on his goods, than the 
purchaser, to whom the money flows faster; the 
industry in preparing the goods and thus: the trade 
or commerce in general with the industry excited by 


the desire of gain, of which the public opulence is 
a consequence, would at the same time be diminished 


and disappear, — Wherefore bank - notes and 44 


Signats cannot be considered as money, though they 


may for a while supply its place; because almost no 
labour is required to make them, and their value, 


grounded but upon the opinion of the farther: con- 
tinuance of their hitherto successful exchange for ready 
money, on a future discovery that this does not exist 
in a sufficient quantity for an easy and sure trade, 
suddenly vanishes, and renders the diminution of 
payment inevitable, — Thus the industry of those, 
who dig the gold and silver mines in Peru or New 
Mexico, particularly considering the efforts of an 
industry so often employed in vain in searching for 


the veins of ore, is probably still greater, than that 


employed in the preparation of commodities in Eu- 


rope, and would, as unrewarded, consequentiy 


ceasing of itself, soon let those countries fall into 


poverty, if on the contrary the industry of Europe. 


stimulated 
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stimulated by these very materials, did not at the 
same time extend itself proportionally, in order con- 
stantly to support in those the desire of mining, by 
offering them objects of luxury; so that industry 
always comes into competition with industry. 2 
But how. is it possible that that, which in the 
beginying was a commodity , became at last money? 
When a great and potent waster of a substance, which 
he at first used but for the dress and splendour of 
his servants (of the court) (tor instance, gold, silver, 
copper, or a species of beautiful muscle- shell, cauris, 
or, as in Congo, a sort of mat, termed makute, or, 
as in Senegal, iron- bars, and on the coast of Guinea 
even negro- slaves); that is, when a Sovereign exacts 
the imports from his subjects in this substance (as a 
commodity), and repays those, whose industry in 
furnishing it shall be thereby excited, with the very 
same imposts, according to statutes of the traffic 
among and with them in general, (in a market, or 


an exchange); thereby only (according to my appre- 


Hension) can a commodity become a legal mean of 
the commutation of the industry of the subjects with 
one another and herewith of the wealth of the state, 
id ext, money. VS 

The intellectual conception of money, which 
rests upon the empirical one, is that of a thing, which, 


just in the circulation of the possession (per untatio 


publica), determines the, price of all other things 


(commodities) to which belong even sciences, $0 


lar as they are not taught others gratis the quan- 
tity of which therefore in a nation constitutes its 
opulence. The price (pretinm) is the public judg- 


ment on the value (valor) of a thing, in relation to 


the proportionate quantity of that, which is the uni- 
versal representative mean of the permutation of in- 


dust (circulation), — Hence, when the commerce 


is great, neither gold nor copper is held to be proper 


money, but to be merchandise only; because of the 
former 
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former there exists too little, but of the latter too 


much, to bring it easily into circulation, and yet it 
is necessary to have it in such small parts, as to 
exchange for ware, or to have a quantity of them 
for the smallest trade. Silver (more or less mixed 
with copper) is therefore received in the great com- 
merce of the world as the proper substance of money 
and the measure of the computation of all price; 
the other metals (still more the nonmetallic sub- 
Stances) can find place but in a nation of little 
commerce. — Both the former, when they are 
not only weighed, but stamped, that is, furnished 
with a mark to shew how much _ are worth, 
are legal money, id est, coin. 122 

Money (according to Adam Smith) is that body; 
whose alienation is the mean and at the same time 
the measure of the industry; with which men and 
nations trade or commerce with one another. 
His exposition leads the empirical conception of 
money to the intellectual one, as it conziders but 
the form of the "reciprocal performances in onerous 
contracts, (and abstracts from its matter). and 
30 to the conception of law in the exchange of 'the 
meum and tuum (commutatio late gie dicta) in ge- 
neral, in order to represent the above table con- 
formably to a dogmatical division 4 priori, Conse 
Nuntir to the & metaphysio of law, as a system. 905 
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What i is a Book? 0 


A Book is a writing (it is indifferent here whe 
ther with the pen or. by means of types; on a few 
or on many leaves) which represents a speech that 
one makes to the public by means of visible sigus 
of speech. — He, who peaks to the public in 
his own name, is denominated the author. Ie, 
who speaks publicly through a writing in the name 
of another (of the author), is the editor or publisher. 
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The latter, when he does this with the authors 
permission, is the rightful, but if without it, the 
unrightful, publisher, that is, the counter feiter. 
The sum of all the copies of the original is .termed 
in German Verlag. | 


THE COUNTERFEITING OF Bors 
5 it probibited de jure. 


It! A wrrtiNG is not an immediate denotation of 
1 a conception (like a print, or a cast of plaster, 
| i which, as a portrait or a bust, represents a deter- 

| minate person) but a sprech to the public, id est, 
| the author speaks- publicly by means of the editor. 
0 — The editor, however, speaks (through his work- 
4 master (operarius) the printer) not in his own name 
U (for in that case he would give himself out to be 
1 the author), but in the name of the author, to 
which he is entitled by a full power only (manda- 
rum) given him by the latter, — [he counter- 
feiter, now, speaks by means of his usurped im- 
pression in the name of the author likewise, it is 
true, but without having authority thereto from 
him (gerit se mandatarium absque mandato); conse- 
quently he commits the crime of robbing the editor, 
appointed by the author (of course the only editor 
in point of right), of the advantage, which he 
could and would derive from che use of his right 

(furtum uscus]; therefore the counter ſeiting of books 
is prohibited de jure. 

The cause of the juridical appearance of an in- 
justice so very striking at first sight, as that of 
the counterfeiting of books is, lies herein, that the 
book on the one hand is a corporeal production of 
art (opus mechanicum), which may be imitated (by 
him who is in the rightful possession of a copy of 
it) consequently a real right in it has place; but 
on the other hand the book is a mere speech of 
wo editor's, to the public, which he, without being 

empowered 
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empowered by the author, dares not repeat publicly 


(proevtatio operae), a personal right; and now the 


errour -, consists in the. permutation of those two 
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The permutation of the personal Kab with the 
real right affords, in another case (B, 11, *) per- 
aining to the contract of hiring, namely, to that 
of raking a lodging (jus incolatus), matter for con- 
test. — Query, Is the proprietor, when he be- 
fore the expiration of the lease sells his house (or 
his ground) that is let to another person. bound 
to 400 the condition of the continuing hiring to 
the purchase - contract, or may one say, purchase 


breaks hiring, (yet in a time of warning determin- 


ed by usage)? In the first case the house would 
ve a burden (onus) actually lying upon it, a right 
im this thing, that the lessee had acquired in it 
(the house); whieh may also happen (by what the 
German jurists name ingrorsation of the contract of 
hiring on the house), but it would not then be a 
mere contract of hiting, and whereto another con- 
tract (to which not many lessors would consent) 
must be subjoined. Therefore the position. purchase 
breaks hiring, is valid, id est, the full right in a 
ching (property) outweighs all personal right, that 
is incompatible with it; whereby however an action 
on the principle of the latter remains open to the 
lessee to indemnify him for the damage sustained 
by the dissolution of the contract 
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OF THE IDEAL ACQUISION OF AN nxei6ick 
OBJECT OF” THE ARBfTREMENT, 
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-I-TERM ideal that acquisition, which contains no 
eausality in time, consequently has a mere idea of 
pure reason for a basis. It is not, the less true, no 
chimerical, acquisition, and is named not real, but 
because the mode of acquisition is not empirical, as 
the subject acquires from another, who either, is not 
det (of whom one assumes but the possibility that he 
is), or, as he just ceases to be, or, when he (the 
subject) 4s #0 more, therefore the attaining of the 
possession is a, mere practical idea of reason. — The 
three modes of acquisition are: 1. uSucaption y 2. by 
inheritance, 3<:by immortal merit, 4d; est, the claim 
to fame or a good name after death. All three, it 
is true, cannot have their effect but in the public 
juridical state, but are grounded not only upon its 
constitution and arbitrable statutes, but are also, 
and indeed of necessit) first, cogitable a prioricin the 


state of nature in order afterwards: to ,vegulate. the | | 


laws in the civil canstitution cenrding on Guut juris 
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The Mode of Acquisition by 
USUCAPTION, 
33. 


I ACQUIRE the property of another by the long 
Possession merely (usucapio); not because I may right- 
fully procuppere his consent thereto (per consensum 

praesumtum), 


long 
ight- 
num 
um), 
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praetumtum), nor because I, as he does not contra- 
dict, may suppose that he has relinquished his thing 
(rem derelictam), but because, if there were a true 
person - laying claim (pretender) to this thing as its 
proprietor, 1 exclude him by my long possession 
merely, am eee of his former existence, and 
may even proceed as if he during my possession did 
not exist but as a creature of the mind: though 1 
might afterwards be sufficiently informed of his reality, 
as well as of that of his pretension.— This species of 
acquisition is not quite correctly termed that by pre- 
gaription; for the exclusion is to be considered but as 
the consequence of that; the acquisition must have 
preceded. — The possibility of acquiring in this 


manner is now to be evinced, 


"Whoever does not exercise a constant postessory 
act of an external thing, as his own, is justly looked 
upon as one, who (as possessor) does not at all 
exist; for he cannot complain of læsion, so long as he 
has no claim to the title of a possessor, and if he 
Should afterwards declare himself such, when another 
had already taken possession of it, he but says that 
he was formerly proprietor, but not that he is so 
Still, and that the possession has remained uninter- 
rupted without a continual juridical act. — It can 
therefore be but a juridical possessory act maintain- 
ing itself continually and documented, by which he 
by a long nonuse secures himself of his own property. 

For let us suppose that the neglect of this pos- 
sessory act has not 7 consequence that another 
person grounds upon His legal and honourable pos- 
session (possessio bonae. fidei) an irrefragable one 
(possessio irrefragabilis and considers the thing, which 
is in his possession, as acquired by him, thus no 
acquisition at all would be peremptory (secured), but 
all acquisitions only provisional (in the interim); 
because history is not capable of reducing its re- 
Searches: to the first possessor and his act of acquisi- 

Vol. I. i G tion. 
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tion, — The presumption, upon which usucaption 
is grounded, is then not only rightful Uicit, Justa) 


as a eee but juridical ( praesumptio juris et 
de jure) as a presupposition according to coactive 


laws (suppositio legalit): he, who neglects to docus 


ment his possessory act, has lost his claim on the 
present possessor, whereby the length of the time 
of the neglect (which neither can nor needs be 
determined) is alleged but in behalf of the certainty 
of this omission. But that a hitherto unknown 
possessor, when that possessory act (even without 
his fault) is interrupted, can always recover (vin- 
dicate) the thing (dominia rerum incerta facere), is 
repugnant to the above postulate of the juridically 
practical reason. | | 
The state, however, when he is a member of 
the commonwealth, id est, in the civil state, may 
maintain him in his possession (representing), though 
this was even interrupted as a private possession, 
and the present possessor needs neither prove his 
title of acquisition as far as the first acquisition, 
nor bottom upon that of usucaption. But in the 
state of nature the latter is rightful, not properly 
thereby to acquire a thing, but to maintain one's 
self in the possession of it without a juridical act: 
which release from pretensions is then usually 
denominated acquisition. — The prescription of 
the elder possessor, therefore, belongs to the law 
of nature (est juris naturae). 


; * 
11. 


INR RKR IT AN e. 
(Acquigitio haereditatis). 


INHERITANCE is the transfer or making over 
of the goods and chattels of a dying person to the 


surviver by the agreement of the will of both. — 


The acquisition of the inberitor (haeredis insiruti) 
2 and 


_ 
and that which the testator leaves or bequeaths, 
id est, this change of the meum and tuum takes 
place in a moment (articulo mortis), as the testator 
just ceases to be; and is therefore properly speak - 
ing no transfer in the empirical sense, which sup- 
poses two successive acts, where the one first quits 
his possession, and after which the other enters 
therein, but an ideal acquisition. — As the in- 
heritance without a last will (aispositio ultimae vo- 
luntatis) cannot be conceived in the state of nature 
and, whether it be a zuccestive contract (pactum 
guccessorium), or a unilateral appointment of an 
heir (testamentum), does not depend upon the 
question, whether, exactly at the same mo- 
ment that the subject ceases to be, a transition 
of the meum and tuum be and how it can be 
possible? So must the query, How is the mode of 
acquisition by inheritance possible? be inquired into 
independently upon the various possible forms of 
its execution (which never have place but in a com- 
monwealth). | * | 
ry It is possible to acquire by appointment of an 
inheritor- — For the testator Caius promises and 
declares in his last will to Titius, who knows no- 
thing of that promise, that his property after death 


| Shall go to him, and therefore continues, as long 


as he lives, sole proprietor of it. Now nothing 
can be transmitted to the- other by rhe mere uni- 
lateral will; but besides the promise an acceptance 
of the other party is still required thereto and a 
simultaneous will, which however is here wanting; 
for as long as Caius lives, Titius cannot expressly 
accept, in order thereby to acquire; because the 
former has not promised but in case of death (for 
else the property were a moment in commer, which 
is not the will of the testator.) — But Titius 
tacitly acquires a proper right to the legacy as a 
real right, namely, to accept it exclusively (Jas in 

i G 2 re 
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re jacente), wherefore this is named in the said 
instant baereditas jacens. As every body of necessity 
Gince he can thereby gain, but never lose) accepts 
zuch a right, consequently tacitly , and Titius after 
the death of Caius is in this case, so he may acquire 
the heritage by the acceptance of the promise, and it 
is not in the mean while quite masterless (res nullius), 
but become vacant only (res vacua): because he ex- 
clusively had the right to choose, whether he would 
make the property left his own, or not. | 
Testaments therefore are valid even according to 
the mere law of nature (unt juris naturae); which 
assertion however is so to be understood, that they 
5 are fit and worthy to be introduced and to have 


1 sanction in the civil state (when this once takes 
place). Tor this only (the universal will in it) 
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1 guards the possession of the property left during the 
Ui! i hat this is h ing bet the acceptan d 
„ time that this is hovering between the ptance an 
1 the refusal, and properly belongs to nobody. 

1 | | 1II. 

i THE HERITAGE OF A GOOD NAME AFTER DEATH, 
1 4; | (Bona fama defunct), 

i 

5 


THar the deceased can still possess something 
after his death (when he is therefore no more), would 
be absurd to be conceived, if the inheritance were a 
thing. But a good name is an innate, external, though 
merely ideal, meum or tuum, which adheres to the 
subject as a person, from whose nature, whether he 

after death totally ceases to be, or always remains 
as a person, I may and must abstract, since I in the 
1100 juridical relation to others actually contemplate every 
person according to his humanity merely, conse- 
ll | quently as homo noumenon, and thus every attempt to 
| | calumniate him after death always merits considera- 
1 tion; though a well - grounded accusation may take 
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the greatest certainty of them, against the absent, 
who cannot defend himself, is at least ungenerous. 

That by an irreproachable life and a death con- 
cluding it a person acquires a (negatively) good name 
as his own 4>which remains to him, when he exists 
no more as Hhomd phenomenon; and that the. Survivors 
(whether relations, or strangers) are entitled to 
detend him even before a judicatory, (because un- 
proved accusations put them all in danger of the like 
treatment after death) that he, I say, can acquire 


such a right, is a strange, but nevertheless undeniable 


phænomenon of the à priori legislative reason, which 
extends its commandment and interdiction even beyond 
the boundaries of life. — When anybody accuses a 
dead person of a crime, which had rendered him 
in famous in le, or even but contemptible, SES 

one, who can give proof that this imputation is 
designedly false, may publicly declare him, who 
detracts from the honour” of the defunct, to be a 
ca umniator * "congequently” render him infampus z 
which he would not do, if he did not presume with 
— that the deceased was, though dead, thereby 
injured, and that he, though he exists no mores 
obtained satisfaction by this apology. He needs 
G 3 not 


* But let nobody hereby. fanatically . conclude presen - 


sion (praebisio Senstiva) of a future life and invisible 


relations to departed souls, for the subject here is no- 
thing but the pure moral and juridical relation, which 
has place among men in this life; wherein they stand, 
as intelligible beings, when one Separates logically, 
that is, adstracts therefrom all that is physical (be- 
longing to their existence in space and in time), but 
does not strip men of their nature and make them 
Spirits, in which state they would feel the injury done 
them by their detractors. — He, who a hundred years 
hence falsely relates something bad of me, injures me 
at present; for in the pure relation of law „ Which is 
entirely intellectual, one abstracts from all physical 

6 conditions 
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not prove his moral faculty to act the part of an 
apologist; for every one inevitably claims it, as per- 
taining not only to duty of virtue (ethically contem- 
plated) but even to the right of humanity in general: 
and it requires no peculiar personal disadvantages, 
which might arise to friends and relations from such 
a blemish in the deceased, in order to justify him 
(the apologist) in such a denunciation. — That 
such an ideal acquisition, then, and a right of a 
person after his death againt the survivers are well- 
grounded, are, though their possibility! is free 
of n no e not to be contested. Off 


3 of time, 8 * er 5 ee [the 
calumniator] is just as pnnishable, as if he had done 
it in my lifetime; not by a criminal txibunal,, | Yet in 
such a manner, that by the public opinion the same 
loss of '' honour , which he occasicued/' another, may, 
according to the law of-retaliation, be caused him. (See 
what Blackstone says- on the subject of, the, lex talionis 
in his Com. on the, Laws of England B. oe P 12). —, 
Even the plagiarim., which an author commits on the 
deceased, though it does not indeed stain the honour 1 
the latter, but purloins him of a part of it only, 

iustly resented as a læsion of him (plagium )): 
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HEAD THE THIRD. 


or THE 'SUBJECT{VELY CONDITIONAL ACQUISI« 
' TION. BY MEANS OF THE SENTENCE OF 4 
0 | PUBLIC JURISDICTIONs 


36. 


WHEN by the law of nature is understood the 
nonstatute law only, consequently that law merely 
coguoscible 4 priori by every person's reason, not 
only the justice prevailing among persons in their 
reciprocal intercourse (Justitia commutativa), but 
the distributive (justitia distributiva), as it can be 
cognised according to its law & priori, must give its 
sentence to belong likewise to the law of nature. 

The moral person, that administers justice, is 
the court (forum) and, in the state of the perfor- 
mance of its office, the judgment ( judicium): the 
whole conceived according to conditions of law à 
priori, without taking into consideration how such 
a constitution is to be actually arranged and organized 
(to which "Statutes belongs therefore es prin- 
ciples). den 

The question here is, not only What i is in itself 
right, namely, how every one has to judge of this 
for himself, but, what is right before a court, id 
est, What is the law? and there are four cases, 
where both the one and the other judgment fall out 
differently and oppositely, and yet are not incompatible; 
because they are pronounced from two different, on 
both sides true, points of view: the one according to 
the private, the other according to the idea of the 
public, law, — They are, I. The contract of gifs 
( pactum donationis). 2. That of lending (commoda- 


tum). 3. The recovery 8 * he _— 


by an oath (juramentum). 
| G 4 It 
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It is a common fault of mbreption (vitium! ul. 
reptionis) of the teachers of law to hold that juridical 
rinciple, which a court, for its own' behoof (there- 
ore with a subjective view) , is entitled, nay even 
bound, to adopt, in order to speak and to judge of 
every right belonging to one, objective too, that 
which is right in itself: though the former is ver 
distinct from the latter. — It is therefore of no anal 


consequence to render this specific distinction know- 
able and to cause attention to be given to it. 


A. 


2 | 
Of the Contract of Gift. 


Tuts contract (donatio), whereby I alienate the 
meum, my thing (or. my right) gratis, comprises a 
relation between me, the donor (donaus), and an- 
other, the donee (donatarius), according to the 
private law, by which the meum passes to the latter 
by his acceptance of it (donum). . 
But it 1s not to be presumed that I am hereby of 
opinion to be compelled to the keeping of my promise 
and to give away my liberty for nothing, and, so to 
speak, throw myself away (nemo suum jactare prae- 
sumitur), which according to the law in the civil 
state would happen; for there the:donee can compel 
me to the performance of the promise. It must then, 
if the case should come to a trial, that is, according 
to a public law, either be presumed that the donor 
consented to this coaction, which is absurd, or that 
the court did not pay attention at all in its sentence, 
whether the former had a mind to reserve the liberty 
to recede from his promise, or not, but to that which 
is certain, the promise and the acceptance of the 
promissary. Though the promiser thought, as may 
well be presumed, that, if he before the fulfilling 
repented of having made the promise, he could not 
be bound to it; the court supposes that he must have 


expressly 
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expressly reserved this for himself, and, if he has 
not done it, he can be compelled to the fulfilling ob 
the promise, and the court assumes this principle, a 
otherwise the passing of judgment would be rendered 
n difficult , or even impossible. & E i A 


* 7 
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B. 


| 285 51 F A*7 6 
of the Contract t Phil: 30 " yay ans 
In this. contract Ceommodatuw), whereby 1 allow 
somebody the use of my property gratis: where, 
when this is a thing, the parties agree that this person 
shall return the very Same thing to me, May not, the 
receiver of what is lent (commodatarius) at the same 
time presume that the owner of it (commodaus) takes 
upon himself every risk (casut) ot the possible loss 
of the thing, or of its useful quality to him, which 
may be run from his having put it into the possession 
of the receiver? For it does not follow of course 
that the owner, besides the use of the thing, which 
he allowed the borrower: (and that of the inseparable 
damage done it) includes the indemnification: for every 
thing that may happen by his letting it out of his 
own custody; but a special contract would need to 
be made for that purpose. The only question can 
therefore be, Which of the two; the lender or the 
dorrower, is obliged to add expressly to the contract 
of lending the condition of the taking upon him the 
damage that may happen to the thing, or when that 
does not take place, of whom the consent to the 
indemnification of the property of the lender (either 
by the giving back of the same property or by an 
equivalent) may be presumed? Not of the lender, 
since it cannot be presumed that he has agreed to 
more gratis, than the mere use of the thing (namely, 
not to take * himself the security of the property 
5 G5 over 
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over and above), but of the borrower; because he 
thereby pertorms nothing more, than what i is ſeo 
mae in the contract. 

Suppose I, for example, being caught in the rain, 
rh into a house and borrowed a cloak, whith 
was afterwards stained and entirely spoiled by some- 
thing inadvertently thrown out a window, or if it 
should be stolen out of another house where I may 
have laid it down, it must appear absurd to every 
one to assert that I have nothing farther to do, than 
to return it as it is, or only to mention the theft that 
has happened; it is a civility ; however, to regret the 
owner's loss, as he can demand nothing from his 
right. — It is quite otherwise, if, in begging the 
use, I should at the same time request not to take 
upon me the risk, in case the cloak should meet 
with any accident in my hands, because I am poor 
and not able to repair the loss. Nobody would find 


this superfluous and risible, except the lender were 


known to be a rich and a well - thinking man, since 
it would then be almost an insult not to presume in 
this case the generous release from my debt. 1 

As to the meum and tuum from the contract of 
borrowing, when (according to the nature of this 
contract) nothing is settled about the accident (casus). 
which might possibly happen to the thing, the 
contract, since the consent is but presumed, is an 
uncertain one (pactum incertum), the judgment 


thereon, id est, the decision who must sustain the 


loss, cannot be determined from the conditions of 
the contract in itself, hut how it can be by à court 
7 justice only , „that never regards but what is cer- 
tain in the contract (which here is the possession 
of the thing as Property), the judgment in the state 
of nature, that is, according to the internal quality 
of the thing, runs thus, the damage arising from 
the accident happening to a thing lent falls to the 
borrawer (casum 5entit commodatarius) „ _ whereas in 
180 the 
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the civil state, consequently before a tribunal, the 
sentence is, The damage falls to the lender (catum 
zentit dominus), and indeed different from the de- 
cisſon of mere sound reason, because a' public 
judge cannot enter into presumptions of what either 
the one or the other party may have thought, but 
he, who has not reserved for himself, by a special 
contract the exemption from all damage that may 
happen to the thing lent, must sustain the damage 
himself. — Therefore the distinction between the 
judgment, as a court must pass it, and that, which 
the private reason of every person is of his own 

authority entitled to pass, is a point by no means 
to be overtooket in the: ug of the 2 
ments of laws: 71 0:9 f 
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the ham Gcoccupaucy) . Ef that which | is to 
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Tur a durable thing, which is mine, remains 
mine, though I am not in the continual detention 
(physical possession) of it, and does not cease of itself 
without a juridical act (derelictionis vel alienationis) 
to be mine: and that a right in this thing (Ius reale), 
consequently against ever) | detainer, not merely: against 
4 determinate person Jus personale), belongs to me, 
are clear from what is abovementioned. But whether 
this right must be looked upon by every other person 
as a property continuing of itself , when I have only 
not relinquithed it, and the thing is in the possession 
of another, is now the question. 

» When the thing is lost to me Cres emisra): and 
comes to me from another in an honourable: manner 
(bona ifide), as an opiniative treasure trove, or by 
— alienation of the possessor, who halds himself 
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the proprietor , though he is not so, guneritur, whe. 
ther, as I cannot acquire a thing from a on- pro- 
prietor (a non domino), I be excluded by the former 
from all right in this thing, and retain nothing but 
a personal right against the unrightful possessor. — 
The latter is evidently the case, when the acquisition 
is judged according to its internal authorising grounds 
only (in the state of nature), but not e to 
the grounds (Conzemenz) of a court. 
For every thing that is alienable must be able to 
be acquired by some one person or another. But the 
rightfulness of the acquisition rests upon the form 
entirely, according to which that which is in the 
possession of another is trans ferred to and accepted 
by me, id est, the form of the juridicab act of com- 
mutation between the possessor of the thing and the 
acquirer, without my needing to inquire, how he 
(the passessor) came by it; because this would b 
an injury (quilibet Praexumitur bonus 'donec etc.“. $f 
us now suppose that it should afterwards happen that 
he is not proprietor, but another, then I cannot say 
that this other can convene me directly, (as also 
every other, ' who may be detainer 'of:the: thing), 
For I have stolen nothing from him, but, exempli 
gratia, acquired the horse, which was exposed to 
sale in the public market, by outbidding according 
to law (tituſo emti venditt) 5” because the title of ac- 
quisition an my side is not contested, I however (as, 
purchaser) am not bound, nay not even entitled, to 
inquire” into the title of possession of the other (the 


vendor), — as this inquiry would go to infinite in 


the ascending series. — Therefore I am become, by 
the properly titled purchase, not the mere putative, 
155 the true, proprietor of the horse. 

The following titles, however, rise in opposition 
to this: Every Scqaisition from one, who is not 
proprietor of the thing (a non domino), is null and 
unvalid. 1 cannot derive more to myself from the 
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property of another, than he himself had right- 
fully, and, though proceed quite juridically as to 
the form of acquisition (modus acquirendt) , when I 
purchase a stolen horse, that is exposed to sale in 
the market, the title of acquisition is wanting; for 
the horse did not belong to the seller. Let me be 
ever so honourable a proprietor of the horse (porsestor 
bonae fidei), yet Jam hut a putative one, and the 
true proprietor has a right of Niobe (rem uam 
vindicandi). | 

When it is asked, What (in the itate of nature) 
among men, according to principles of justice in the 
commutation of it among one another Custitia com- 
mutativa), is in itself the law in the acquisition of 
external things? it must be allowed, that, whoever 
has this in view, must of necessity still inquire, whe- 
ther the thing, which he has a mind to acquire, 
does not already belong to another; namely, though 
he has accurately observed the ſormal conditions of 
the derivation of the thing from the property of the 
other. (publickly purchased the horse in the market), 
he can have acquired at most but a personal rigbt in 
regard of a thing (Jus ad rem), so long as he does 
not know, whether another (than the vender) be 
not the true proprietor of it; insomuch that when 
one is found, who can document his previous pro- 
perty therein, nothing more remains to the opiniative 
new owner, than to have till this moment rigtfully 
enjoyed the profit, which he as honourable possessor 
has hitherto drawn from it. — As it is for the most 
part impossible in the series of putative proprietors 
deriving their right from one another to find out the 
absolutely first one (stock - proprietor) z no commuta- 
tion with external things, however well it may accord 
with the formal conditions of this species of justice 


Justitia commutative), can secure a sure acquisl- 
tion. | | | 
| 0 ©, 
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Here now enters again the juridically legislative 
reason with the principle of distributive justice, to 
adopt as a rule the rightfulness of possession, not 
as it in itselſf would be decided in reference to the 
private will of every one (in the civil state), but 
only by a court, in a state emanated from the 
universally united will (in a civil state): where the 


agreement with the formal conditions of acquisition, 


which in themselves ground but a personal right, 
are then postulated as sufficient to make amends for 
the material grounds (which found the derivation 
from the property of a previous pretending owner), 
and a personal right i itself, brought before a 
court, is valid as a real one, for instance, that the 
horse, which is exposed to sale in the public market 
regulated by the police - law, when all the rules of 
sale have been strictly observed, becomes my pro- 
perty, (but so, that the true owner maintains his 


right to prosecute the vendor, on account of his 


older unforfeited possession,) and my otherwise 
personal right is transformed into a real one, ac- 
cording to which I may seize (vindicate) the meum, 
wherever I find it, without my entering into the 
manner how the seller came by it. 

It therefore happens but in behalf of the sen- 
tence of a court (in faperem justitiae distributivae) 
that the right with regard to a thing, not as it is 
in itself (as a personal one), but as it may be the 
most easily and surely decided, (as a real right), is 
adopted and treated according to a pure principle a 
priori. — Upon this now are afterwards founded 
different statute · laws (ordinances) , which have 
chiefly in view to arrange the conditions, on which 
only a mode of acquisition holds good in law, in 
such a manner, that the judge may adjudicate with 


the greatest ease and smallest doubt that which be- 


longs to every one; for example, in the position, 


purchase breaks hiring, where, what according to 
5 the 
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the nature of the contract, id est, in itself, is a 
real right, (the hiring) stands for a mere personal 
one, aud vice versa, as in the abovementioned case, 
what in itself is but a personal right, for a real 
one; when the query is, to what principles a court 
in the civil state is to refer, in. order to proceed 
with the greatest certainty in its judgments on the 
rights belonging to every one. 


D. 
Of Aequisition of Security by Oath. 


(Cautio juratoria), 


40. 


No reason, which could bind men juridically, 
to believe and to acknowledge that there are gods, 
can be assigned, but that they (men), by taking an oath, 
and through fear of an all- seeing supreme Potency, 
whom they attest, and whose vengeance they must 
solemnly call down upon themselves, in case their 
deposition should be false, can be obliged to be 
veracious in deposing, and true and sincere in 
promising. That one does not reckon on the mo- 
rality of both, these points, but only on a blind 
superstition, is to be learned from this, that no 
security is expected from their mere solemm deposi- 
tion before a tribunal in matters of law, though 
the duty of veracity, in a case where that which is 
the most sacred among men (the right of man) is 
concerned, is so very obvious to every body; con- 
. s$equently mere fables constitute the motive, as, for 
example, that among the Rejangs, a pagan nation 
in Sumatra, who, according to Marsden's testimony, 
swear by the bones of their deceased relations, 
though they do not at all belleve i in a future life, 
or the oath of the Guinea = negroes by their Fetisch, 


perhaps + 
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perhaps a feather, by which they swear that it may 
break their neck &c. They believe that an invisible 
potency, whether it has understanding or not, has 
according to its nature this magic, which is put in 
activity by such a provocation. — Such a belief, 


nowever, whose name is religion, but which should, 


correctly speaking, be termed superstition, is in- 
dispensable to the administration of law, because, 
without counting upon it, the court would not be 
able to detect facts that are kept secret, and to pro- 
nounce judgment. A law, which binds to this, is 


therefore evidently but for the purpose-of the judging 


power. 
But it may be asked, Whereupon is grounded 


the obligation, which one owes to a tribunal, to 


accept the oath of another as a valid proof of the 
truth of what he says, which puts an end to all 
litigation, that is, what binds me juridically to believe 
that another (the swearer) has religion, in order to 
hazard my right upon his oath? As also e converso, 
Can I in general be obliged to swear? Both are 
wrong in themselves. 


But in reference to a court, consequently in the 
civil state, when one supposes that there is no other 
mean in certain cases to come at the truth, than the 
oath, it must be presupposed that every body has 
religion, in order to use it as a mean of necessity 
(in casu necessitatis), for the behoof of the juridical 
procedure before a court, which holds this spiritual 
coaction (tortura spiritualis) a mean , prompt, and 
well- suited to the superstitions propension of men, 
of the discovery of what is hidden, and therefore 
itself entitled to use it, — But the legislative power 
acts as bottom wrong, when it invests the judicial 
with this authority; because even in the civil 
state a compulsion to make oath is repugnant 
to the inamissible human, liberty» 
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Tf the oaths of office, which are commonly pro- 
pitonal, namely, that one seriously designs to ad- 
minister his office dutifully, were changed into asser- 


tive ones, namely, that the oflicer should be abliged 


at the end of a year (or more) to swear to the fide- 
lity of the execution of his office daring that time; 
this would excite the conscience more than the pro- 
missory oath, Which always leaves the internal pre- 
text behind, that one notwitlistanding the best in- 
tention did not foresee the difhculties, which he ex- 

rienced but afterwards during the administration 
of the office, and the transgressions of duty, if their 
summing up by observers were impending, would 
also occasion more apprehension of the accusation, 
than if they were mentioned but one aſter the other 
(by which the former ones are forgotten). — But as 
to the swearing of belief (de credulitate), it can by 
no means be required by a tribunal. Tor, first, this 
intermedial thing between opining and knowing 
involves in itself a contradiction, because it is some- 
thing, which one may venture to wager on, but on 
no account to wear to. In the next place, the judge, 
who requires such an oath of belief of the parties in 
order to find out something to his purpose, suppose 
it were even with a view to the common good, 
commits a great offence against the conscientiousness 
of the person who takes the oath, partly by the 
levity to which it seduces and TAS the Judge 
frastrates his own design, partly by the remorse of 
conscience, which a person must feel, who to day 
may find a thing, considered in a certain point of 
view, very probable, but to morrow, considered in 
another, totally improbable, and therefore læses him, 
whom he necessitates to the making of such an oath. 


Transition from the Meum and Tuum in the State 
of Nature to those in the juridical State in 
general. 


41. 
THE juridical state is that relation, wherein men 


stand to one another, which contains the conditions, 
on which only every one can enjoy his right, and 


the formal principle of its potsibility, contemplated 
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according to the idea of a universally legislative will, 
is distinguished by the appellation of public justice, 


which in reference to either the possibility, the reality, 
or necessity of the possession of the objects (as the 


matter of the arbitrement) according to laws, may be 
divided into the protecting (yjustitia tutatrix), the 
reciprocally acquiring (justitia commutativa), and the 
distributive, justice ¶(justitia distributiva), — The 
law here says, first, merely which procedure is right 
internally according to the form (lex justi); secondly, 
what as the matter is externally capable of law, id 
est, whose state of possession is juridical (lex juri- 


.dica); thirdly and lastly, what and whereof the 


sentence of a court in a special case under the given 
law is conformable to it, id est, the law (lex justi- 
tiae), that court itseif is then denominated the justice 
of a country, and, whether such a one be or be 
not, may be inquired as the most important of all 
juridical concerns. 

The nonjuridical state, id est, that, in which 
there is no distributive justice, is named the natural 
state (status naturalis). The Social state is not op- 
posed to it (as Achenwall opines) and which may be 
termed an artificial one (sfatus artificialis), but the 
civil state (status civilis) of a society ranking under 
a distributive justice; for there may be in the state 
of nature rightful societies (exe mpli gratia, connubial, 
paternal, domestic in general and many others accord. 
ing to pleasure), of which is valid no law à priori 
thou sbale enter into this State, as it may full well be 
Said of the juridical state that all persons, who can 
come into relations of law with one another (even 
inarbitrably) , ought to enter into this state. 

The first and second state may be denominated 
that of the private, but the third that of the public, 
law. This comprises in itself neither more nor other 
duties of men, than may be thought in that; the 


matter of the private law is the very same in both. 


The 
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The laws of the latter therefore concern nothing 
but the juridical from of their being - together (con- 
stitution), in regard of which these laws must ne- 
cessarily be thought as public. ones. 

Even the civil union cannot well be named a 
Society; for between the commander (imperans) and 
the Subject (subditus) there it no fellowship; they 
are not peers, not co-ordinate, but Subordinate to 
one another and those, who ' co- ordinate one an- 
other must just on that account consider themselves 
as equal, so far as they rank under common laws, 
That union therefore 7s not a Society, but rather 
makes one, 


42. 

From the private law in the natural state pro- 
ceeds the postulate of public law: thou shalt, in 
the relation of an unavoidable juxtaexistence, with 
all others, quit the natural, and enter into a juri- 
dical, state, id est, that of a distributive justice. — 
The ground thereof may be analytically unfolded 

out of the conception of law, in the external rela- 
. in contradistinction to violence. 

No one is bound to forbear from encroaching 
upon the possession of another, unless this other 
gives him equal security that he will observe the 
very same forbearance towards him, He needs not 
wait till he is informed, perhaps by a sad expe- 
rience , of the opposite sentiment of the other; for 
what should oblige him first (to use the common 
saying) to buy wit, as he may Sufficiently perceive 
in himself the inclination of men in general to lord 
it over one another (not to respect the superiority 
of right of others, when, by either potency or 
cunning, they feel themselves superior to them), 
and it is not necessary to wait for actual hostility 3 
he is entitled to a coaction against him, who ac- 


cording to his nature threatens him therewith, 
H 2 ( Quidlibet 
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(Quidlibet praesumitur malus, donec securitatem 
dederit oppositi)ꝰ). 

Designedly to be and to remain in this state of 
external lawless liberty, they do not even wrong 
one another at all, when they wage war with one 
another; for what is valid for the one, is reci- 
procally so for the other, as if by an agreement 
(uti partes de jure suo disponunt, ita jus est): but 
they do wrong in general * in the highest degree 
by willing to be and to remain in a state, which 
is not a juridical one, id est, that state in which 


nobody is sure of his property against violence. 


* This distinction between what is but formally, and 
What is materially, wrong, is of various use in law. 
The enemy, who, instead of houourably fulfilling his 
capitulation with the garrison of a besieged fortress, 
insults and treats them ill after the eyacuation of the 
place, or otherwise breaks this compact, cannot, if his 
opponent should play him the same trick when an occe 
sion offers, complain of injustice. But they both do 
wrong in the highest degree, since they deprive the 
conception of law itself of all validity, deliver over 
every thing to savage violence, as it were, legally, and 
thus overthrow the right of men in general, 
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43. 


Tas public law is the complex of laws which re- 
quire to be universally made. known, in order to 
produce a . juridical state. — This is therefore a 
system of laws either for a nation, that is, a multi- 
tude of men, or for a multitude of nations who, 
influencing one another reciprocally, stand in need 
of the juridical state under a, will uniting them, that 
is, a constitution, in order to partake of that which 
is the law, — This state of single persons in the 
nation in relation to one another, is denominated 
the civil sfate (status civilis), and the whole of them, 
with reference to their own members, the state 
(civitas) which, because of its form, as conjoined 
by the common interest of every body to be in the 
juridical state, is named the commonwealth (res publica 
latius sic dicta), but in relation to other nations, a 
potency (potentia) merely, (hence the word pot enta- 
tes), what on account of (usurped) hereditary. union 
is termed a primitive nation (gens), and thus, under 
the universal conception of public law, gives occasion 
to conceive, not only the law of state, but a law of 
nations (jus geutium): which then, since the earth 


is not a boundless, but a circumscribed, Surface, 
H 3 both 
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both together indispensably lead to the idea of a law 
of state of nations (jus publicum civitatum) or of the 
cosmopolitical law ( jus cosmopoliticum): so that, when, 
among these three possible forms of the juridical 
state, the principle limiting the external liberty by 
laws is wanting but to one of them, the edifice of all 
the others is inevitafly undermined, and must at last 
fall to the ground. 3 


44. 

It is not experience, by which we are informed 
of the maxim of the violence of men, and of their 
pravity in making war upon one another, before an 
external legislation possessing potency appears, there- 
fore not a fact, which renders the public legal 
coaction necessary, but, let them be imagined of as 
good a nature and as great lovers of right as one 
pleases, yet it lies in the idea of reason &@ priori of 
such a (nonjuridical) state, that, before a public 
legal state is erected, single men, nations and states, 
never can be secure from the outrage they commit 
on one another, and indeed from every one's own 
right to do what be pleases, and not to depend in 
this upon the opinion of the other; consequently the 
first thing incumbent on him to conclude of, if he 
does not mean to renounce every conception of right, 
is the principle: one must quit the state of nature, 
in which every one follows his own inclinations, and 
unite himself with all other persons (with whom he 


cannot avoid to fall into a concurrence of action and 


reaction) in subjecting themselves to a public lawful 
external coaction, therefore to- enter into a state, 
wherein is legally de termined to every one that, which 
Shall be agnised to be his, and which he obtains by 
means of a sufficient potency (that is not his own, 


but an external one), id est, he ought above all 


things to enter into a civil state. 
His natural state needs not be a state of injustice, 
merely 


1 mein = a WMS 


PUBLIC LAW. 79 


merely because men treat one another but according 
to the bare measure of their power; but it is a state 
of lawlessness (status justitia vacuus), where, when 
the right is disputable (jus controversum), no com- 
petent judge is to be found to decide legally, out of 
which state now to enter into a juridical one every 
person may force another; because, though, accord+ 
ing to every one's own conceptions of law, something 
external may be acquired by either occupancy or con- 
tract, this acquisition is but provisional, so long as 
it has not yet for it the sanction of a public law, 
since it is not determined by any public (distributive) 
justice, and not secured by any power exercising 
this right. | 


If, previously to entering into the civil state, no 
acquisition at all, not even provisionally, were 
acknowledged to be juridical, that state itself would 
be impossible. For, according to the form, the laws 
8 the very same concerning the meum and twunm 
in the state of nature that they prescribe in the civil 
state, so far as this is thought according to pure con- 
ceptions of reason merely: only that in the latter the 
conditions are given, on which those laws attain the 
execution (in conformity to the distributive justice), — 
Were there no external meum and tuum, not even 
provigionally, in the state of nature, there would then 
be no duties of law in regard of them, consequently 
no commandment to quit that state. 


45. 

A state (civitas) is the union of a multitude of 
men under laws of jus. So far as these as laws à 
priori are necessary, that is, flowing naturally from 
conceptions of the external law in general (not sta- 
tutory), is its form the form of a state in general, 
id est, the state in idea, as it should be according 
to pure principles of law, which form serves for a 
rule (norms) to every actual union in a commonwealth 
(therefore in the internal). 

Every state comprehends three powers in itself, 
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hat is, the universally united will in a threefold 
person Cerias politica): the ruling power (the sove- 
reignty), in that of the legislator, Tho executive power, 
in that of the governour or regent (in consequence 
of the law), and che judiciary power (as adjudging the 
property of every one according to the law) in the 
person of the judge (potestas lexislatoria , rectoria et 
judiciaria), like the three positions in a practical 
ratiocination: the major, which comprises the law 
of that will, the minor, which contains the com— 
mandment of the procedure according to the law, id 
est, the principle of the subsumption under it, and 
the conclusion, which comprehends the sentence, 
what in the occurring case the law is. 


| 4356. | | | 
The legislative power can belong but to the united 
will of the nation. For, as all law is to proceed 
from that power, it must absolutely not be able to 
wrong any body by its law, But it is always pos- 
sible, when one disposes of something belonging to 
another , that he may thereby hurt him, but never in 
that which he determines with regard to himself (for 
volenti non fit injuria). Thereſore only the agreeing 
and united will of all, so far as every one finally 
determines the very same with regard to all and all 
with regard to every one, consequently the universal- 
ly united will of the nation only can be legislative. 
The members of such a society united for the 
purpose of legislation (societas civilis), that is, a 
State, are named citizens (cives), and their juridical 
attributes inseparable from their being (as such), are 
legal liberty, to obey no other law, than to which 
the citizen has given his assent; civil equality, to 
acknowledge no superior in the nation with respect 
to himself, but only such a one, whom he has just 
as juridically the moral faculty to bind, as the other 
can bind him; and the civil self - s»fficiency, not to 
| owe 


. 
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owe his existence and support to the arbitrement of 
another in the nation, but to his own rights and 
powers, as a member of the commonweal, conse- 
quently to have no need of having the civil persona- 
lity represented by any others in matters of law. 


Only the faculty of voting constitutes the qualifi- 
cation for a citizen; but that presumes the self - sufh- 
ciency of him in the nation, who has a mind to be 
not only a part, but a member, of the commonwealth, 
id est, of his own arbitrement, in communion with 
other active parts of it. The latter quality, however, 
renders the distinction of active and parrve, citizens 
necessary: though the conception of a passive citizen, 
seems to be in contradiction with the exposition of 
the conception of a citizen in general, — The mer- 
chant's clerk, or the journeyman - handicraftsman: 
the servant (who is not in the service of the state): 
the minor (naturaliter. vel civiliter): all women, and 
in general every one, who is obliged to support his 
existence (to receive nourishment and protection) by 
being subject to the orders of others (except those of 
the state), but not by carrying on his owu business, 
have not, and have no occasion for, the civil per- 
sonality, and their existence is, if I may so say, Ts 


inherence. — The wood - splitter, whom I employ 


in my yard, the smith in India, who travels from 
house to house with his hammer, anvik and bellows, 
in order to do the iron work, in comparison of 
the European joiner and smith, who can expose to 
23 sale the product of their work as ware: the 
ouse- instructor, in comparison of the school- 
master, the cottager of the farmer &c. are but 
assistants of the commonwealth, since tliey must be 
either commanded or protected by other individuals, 
consequently possess no civil self - sufficiency. 


This dependence upon the will of others and 
inequality, however, are by no means contrary to 
their liberty and equality 4s men, who together con- 
stitute a nation: but rather in conformity to those 
conditions only can this nation become a state, and 
enter into a civil constitution. But in this constitu- 
tion every body is not equally qualified to have the 
right of voting, that is, of being a citizen of state, 
and not merely a fellow of state. For, though they 


can require of all others to be treated as pasive parts 
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of the state according to laws of the natural liberty 
and equality, the right to manage the state itself as 
active members, to co-operate in organizing or in 
introducing certain lavvs, is not a consequence thereof: 
but only that, of whatever sort the positive laws may 
be, to which they agree, they must not be contrary 
to the natural ones of liberty and to the equality con- 
formable to this of all persons in the nation, namely, 
to have the possibility of raising themselves from 
this passive to the active state. 


47. 

All those three powers in the state are dignities, 
and, as essential ones necessarily springing from the 
idea of a state in general ſor the purpose of 
grounding it (a constitution), dignities of state. 
They comprise the relation of an universal head, 
which, contemplated according to laws of liberty, 
can be no other than the united nation themselves, 
to the singled multitude ef the very same as Szjects, 
that is, the commanding (imperans) towards the 
obeying (subditus). — The act by which- the na- 
tion constitute themselves a state, but properly 
speaking but its idea, according to which only its 
righttulness can be conceived, is the original con- 
tract, according to which all (omnes et singuli) of 
the nation give up their external liberty, in order 
to receive it again directly as members of a com- 
monwealth, d est, the nation considered as a state 
(universi), and it cannot be said that the state, the 
man in the state, has sacrificed a part of his innate 
external liberty to an end, but he has totally forsaken 
the savage illegal liberty, to find again his liberty 
in general unimpaired in a lawful dependence, id 
est, a juridical state; because this dependence arises 
from his own legislative will. 


48. 
The three powers in the state are then first co- 
ordinate to one another, as so many moral persons, 
( potestates 
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(Fotestates co-ordinatae), id est, the one is the 
complement of the others necessary to the com- 
pleteness (complementum ad sufficientiam) of the con- 
stitution; but, Secondly, gu bordinate (subordinatae), 
so that the one cannot at the same time usurp the 
function of the other, which assists it, but has its own 
principle, that is, commands in the quality of a 
separate person, it is true, but yet on condition of 
the will of a superior; zhirdly, by the union of 
both distributing to every subject his right. 

Of these powers contemplated in their dignity it 
is said that the will of the legislator, in regard of 
what concerns the external meum and tuum, is irre. 
prebensible, the executive faculty of the chief regent 
Cummi rectoris) irresistible, and the decision or 
sentence of the supreme judge unalterable (not to 
be appealed from). 


49. 

The regent of the state (rex, princeps) is that 
(moral or physical) person, to whom the execu- 
tive power ( potestas executeria) belongs: the agent 
of the state, who appoints the magistrates, prescrib- 
es to the nation the rules, according to which 
every one in it can conformably 'to the law (by 
subsumption of a case under it) acquire something. 
or maintain that which is his own. Contemplated 
as a moral person, it is distinguished by the name 
of directory, the government. Its orders to the na- 
tion, the magistrates, and their superiors (the mi- 


nisters) on whom the administration (gubernatio) is. 


incumbent, are decrees (not laws); for they relate 
to decisions in a particular case and are passed as 
alterable. A goverument, which is at the same time 
legislative, is despotic, in contradistinction to the 
patriotic one, by which, however, is not under- 
stood a paternal government (regimen paternale), as 
the most despotic of all governments (to treat 

citizens 
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citizens as children), but a regimen civitatis et pa- 
triae, where the state itself (crvitas) treats its sub- 
jects like members of a ſamily, it is true, but at 
the same time as citizens, id est, according to laws 
of their own self - sufficiency, every one possesses 
himself, and depends not upon the absolute will of 
another whether on a level with him, or above him. 

The ruler or sovereign of the nation (the legis- 
hator) cannot therefore be the regent at the same time, 
for the latter ranks under the law, and 15 bound by 
it, consequently by another, the sovereign. The 
sovereign can either deprive him of his power, de- 
pose him, or reform his administration, but not 
punisb him; (and the usual expression in Great Bri- 
tain, The king, id est, the chief executive power, 
can do no wrong, signifies nothing else) for that 
were an act of the executive power, to which power 
appertains in the highest degree the faculty to compel 
conformably to the law, but which would itself be 
liable to compulsion or coaction, which is inconsistent. 

In fine, neither. the, sovereign, nor the regent, 
can judge, but only appoint judges, as magistrates. 
The nation judge themselves by those of their fellow- 
citizens, who are thereto named by free election, as 


their representatives, ſor every act in particular, 


For the sentence is a single act of public justice 
Cjustitiae distributivae). by a state- administrator (a 
judge or a court) on the subject, that is, one, who 
belongs to the nation, consequently is invested with 
no power to adjudge (to distribute) to. him his due, 
But as every one in the nation according to this 
relation (to the: magistrate) is merely passive, $0 
every one of those two powers could, in that which 
they finally determine with regards to the subject, in 
the contested case of the property of every one, do 
him wrong; because the nation themselves did not 
do it and pronounce of their fellow - citizens whether 


guilty or not guilty; to which detection of the fact 
in 
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in the cause the court has the judicial power to 
apply the law and, by means of the executive power, 
to let every one obtain his due. Therefore the nation 
only by their representative (the jury) delegated by 
themselves, can judge every one of themselves, 
though but mediately. — It would be even beneath 
the dignity of the head of the state to act the part 

of the judge, that is, to reduce himself to the pos- 
sibility of doing wrong, and to fall into the case of 
appeal (a rege male infor mato ad regem melius infor- 
mandum). 

There are then three distinct powers ( potestas 
legislatoria, executoria, judiciaria), whereby the 
state (civitas) has its autonomy, id est, forms and 
supports itself according to laws of liberty. — In 
their union consists the welfare of the state (salus 
reipublicae Suprema lex est); by which the weal of 
the citizens and their happiness must not be under- 
stood; for they may perhaps (as Rousseau maintains) 
fall out more agreeably and desirably in the state of 
nature, or even under a despotic government; but 
by which the state of the greatest agreement of the 
constitution with principles of law is understood, to 
aspire and to use every effort to attain to which reason 
obliges us by a categorical imperative. 


UNIVERSAL , OBSERVATION 
on the juridical Effects of the Nature of the civil 


Union, 


A. 


THE origin of the supreme power is to the na- 
tion, who is subject to it, in a practical view 
inscrutable : id est, the subject ought neither to reason 
too nicely on, nor inquire actively into, this origin, 
as a right still questionable (Jus coutroversum) with 
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regard to the obediance due to it. For, as the nas 
tion, in order to judge in a valid manner of the 
Supreme power of the state (summum imperium), 
must consider themselves as already united under an 
universally legislative will, so can and dare they 
not judge otherwise, than that the present head of 
the state (ummus imperans) wills it. Whether, ori- 
— an actual contract of subjection to him 
(pactum sub jectionis civilis) have preceded as a fact, 
or whether the potency preceded and the law be 


but subsequent, or whether both should have follows 


ed in this order, are to no purpose at all to the 
nation, who are already subject to the civil law, 
and yet argutations that threaten the state with 
danger; for, were the subject, who has scrutinized 
the latter origin, to oppose that authority ruling 
at present, he would, according to its laws, id 
est, in all justice, be punished. destroyed, or (as 
outlawed ex lex) cast out. — A law, which is 80 
sacred (inviolable), that only to doubt of it prac- 
zically, consequently to suspend its effect for a 
moment, is a crime, is so represented, as not to 
proceed from men, but from some one supreme 
irreproachable lawgiver or other, and that is the 
sense of the position, There is no power but of 
God: the powers that be are ordained from God, 
which expresses not an Historical ground of the civil 
constitution, but an idea, as a practical principle 
of reason, that one ought to obey the subsisting 
legislative power; whatever its origin may be. 


Of this now the position, The ruler in the state 
has nothing but rights against and no (coactive) 
duties towards the subject, is a consequence. — 
Farther, though the ruler's organ, the regent, should 
act contrary to the laws, for instance, by laying 
on taxes, recruiting, &c. contrary to the law of 
equality in dividing the burdens of the state, the 

subject 
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subject may indeed oppose to this injustice com- 
plaints (gravamina) „but no resistance. 

Nay, even in the constitution itself there can de 
contained no article, which renders it possible for 
a power in the state, in case of the transgression 
of the constitutional laws by the supreme com- 


mander, to resist him, consequently to limit him. 


For he, who is to limit the power of the state, 
must have more (or at least equal) potency, than 
he who is limited, and, as a rightful commander, 
who gives orders to the subjects to resist, he must 
also be able to protect them, and in every occur- 
ring case to judge in a valid manner, consequently 
may publicly order the resistance. Then however 
is the latter, but not the former, the supreme com- 
manderz which is a contradiction, The sovereign 
then acts through his minister as regent at the same 
time, therefore despotically, and the delusion, to 
allow the nation by means of its deputies to re- 
present the limiting power (as it properly has but 
the legislative) cannot so conceal the despotism, 
that it shall not appear from the means, which the 
minister uses. The nation, which is represented by 
its deputies (in parliament), has in these guarantees 
of its liberty and rights persons, who are highly 
interested for themselves and their families, and in 
their establishment in the army, in the fleet, and 
in civil offices, depending on the minister, and who 
(instead of making resistance to the usurpation of 
government, whose publication besides requires in 
the nation an unanimity already prepared for it, but 
which cannot be allowed in peace) are themselves 


rather always ready to fayour government. — There- 


fore what is commonly named the tempered con- 
Stitution of state, as a constitution of the internal 
law of the state, is a nonentity and, instead of 
belonging to law, nothing but a principle of pru- 
dence, in order to clog as little as possible the 

arbitrary 
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arbitrary influence of the potent transgressor of the 
rights of the nation on the government, and to 
mantle it under the appearance of an opposition 


granted the nation. 
Against the legislative head of the state there is 


then no righttul resistance to be made by the nation; 
for only by subjection to his universal legislative will 
is a juridical state possible; therefore no right of 
gedition, still less of rebellion, and least of all against 
him, as a single person (monarch), under a pretext 
of abuse of his power (tyrannis), violation of his 


person; or of his life (monarchomachismus Sub Specie 


tyraunicidii). The smallest attempt of this nature is 
bigh treason ( proditio eminens), and the traitor of 
this sort, as one who endeavours to murder his native 
country (parricidia), can be punished with nothing less 
than death, — — The ground of the duty of the 
nation to bear with an abuse of the chief power, 
which is given out to be even insupportable, is, be- 
cause its (the nation's) resistance to the supreme 
legislature itself must never be thought but as illegal, 
nay, as annulling the whole lawful constitution. For, 
to. be entitled to it, a public law, which allows the 
resistance of the people, must be extant, that is, 
the supreme legislation comprehends a law in itselt, 
not to be the supreme, and to make the nation, as 
subject, in the same judgment sovereign over it, to 
whom the nation is subject; which is palpably con- 
tradictory and whereof the contradiction becomes im- 
mediately obvious by means of the question: Who 
shall then be judge in this contest between the nation 
and the Sovereign ? (tor they are, Juridically conteme 
plated, always two distinct moral persons); where 


it is then evident that the {former will be judge in its 


own cause.“ 


An 


* As the dethroning of a monarch, however, may 


be conceived as a voluntary abdication of the crown 
and 


— 


12 * 


T_T yo os We 


. oa. % vo 


& ww 


&Q nn ow 


w Avyyw WW ee 


— w& $ 


w 


co 


PUBLIC LAW. 89 


An alteration of the (defective) constitutign, which 
may indeed be sometimes necessary, can therefore be 
made 


> 


and' a recignation of his power, with the rendering of 
it back to the nation „or also, without doing violence 
to the chief person, as a designed dereliction of it, 
whereby he would be placed in a private station; so 
the crime of the nation, ho compelled him, has for 


it the pretext at least of the law 4 necesity (cars 4 


cerritatis) , but the nation neyer las the smallest right 
to punish him, the head, on account of the former ad- 
ministration; because every thing that he did before in 
the quality of a head or chief, must be considered as 
externally rightful, and he himself, contemplated as the 
fountain of the laws, can do no wrong. Of all the 
hideous enormities of a revolution of state by means of 
rebellion, even the murder of the monarch is not the 
worst; for it may be imagined that it was committed by 
the nation through fear that he, if he remained alive, 
might recoyer his power, and bring them to condigy 
punichment, and therefore not a measure of punitive 


| juxtice , but merely of self- preservation. The formal 


execution is what occasions deep horrour to seize the 
soul that is filled with ideas of the right of man, which 
horrour cannot but be felt as soon and as often as this 
scene, such as the fate of Charles I, or of Lewis XVI, 
is recalled to the mind“ But how is this feeling, which 
here is not sthetical (a sympathy or fellow feeling, an 


effect 


. The untimely ends of those unfortunate but virtnoug: 
monarchs are indelible blots in the anuals of Great Bris 
tain and of France, and tragical eyents, which were 
better, for the honour of both nations, to be buried in 
eternal oblivion; but which mnst be here mentioned in 
order to warn posterity, if they would but take warus 
ing, never to be gnilty of so heinons a crime, as that 
of imbruing their hands in their monarch's blood. In 
justification of ourselves (Britons), however, it mnst. be 
allowed that the great majority (I might have said all 
the enlightened part) of our nation eyer held ,in the 
utmost detestation that enormity , which Was perpetrated 
but by an infatnated factious army by order of their 
commander, a profound hypocrite aud a daring execrable 
usurper. 3 | 2201 
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made by the sovereign only, by means of a reform, 
but not by the nation, consequently by a revoly. 
TON | | tion, 


effect of the imagination, which puts itself in the place 


of the sufferer), but moral, of the total inverting of all 
conceptions of law, to be explained? This execution ig 
considered as a crime, which remains eternally, and 
never can be blotted out {crimen immortale, inex. 
piabile), and seems to be similar to what the theologiang 
name those ring, which can be forgiyen in neither this 
world, nor the world to come. The explication of that 


 plenomenon in the human mind seems to proceed from 


the following reflections on one's self, which throw a 
light even on the juridical principles of state. 

Every transgression of the law can and must not be 
but $0 explained, -that it arises from a maxim of the 
malefactor's (to make such a misdeed a rule for him 


self); for, if it were derived from a sensible incentiye, 


it would not be committed by him, as a free being, and 
could not be imputed to him; but how it is possible 
for the subject to conceive such a maxim contrary to 
the clear interdiction of legislative reason, can absolutely 
not be explained; for nothing but the events, which 
Happen according to the mechanism of nature are sus 
ceptible of explanation. Now the criminal may commit 
his crime either according to the maxim of an adopted 
objective rule (as universally valid), or only as an ex- 
ception to the rule (to dispense with it occasionally); in 
the latter case he deviates only (though indeed de 
signedly) from the law; he may at the same time detest 
his own transgression and, without formally with 
drawing obedience from the law, only wish to evaid 
it; but in the former he rejects the authority of the 
law itself, whose validity he cannot deny before the 
tribunal of his own reason, and makes a rule for him- | 
self to act in contradiction to it; his maxim is therefore 
not only negatively but even contrarily, or, as is com- 
monly said, diametrically, as a contradiction , (as it 
were inimically) opposite to the law. 80 far as we 
can perspect, such a crime of a formal (totally useless) 
wickedness is impossible to be committed by men, aud 
yet (though indeed a mere idea of the utmost bad) not 


to be passed over in a system of moral, 


The ground of the horrour, on the reflection of the 
formal execution of a monarch 5% his nation, therefore, 
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tion and, when that takes place, it can affect the 
executive power only, but not the legislative. In a 
constitution, which is of such a nature, that the 
nation by its representatives (in parliament) can 
lawfully resist the former and its representative (the 


minister), which is then termed a limited constitu- 


tion, there is however no active resistance (of the 
arbitrable conjunction of the nation to compel the 


government to a certain active procedure, conse- 


quently to perform themselves an act of the execu- 


tive power) but only a negative: one, id est, a 


refusal of the nation (in parliament) and it is not 


always allowed to comply with the demands, for 


which the government pretends to have occasion for 
the administration; but were they always complied 
with, it would be a certain sign that the nation is 
corrupted, its representatives venal, and the head 
| 12 of 


is, that the murder must be conceived but as an excepe 
tion to the rule, which they adopt as their maxim, but 
the execution as a total inverting of the principles of 
the relation between sovereign aud nation (to make the 
latter, which owes its existence but to the legislation of 
the former, ruler over the former), and thus violence, 
with effrontery and according to principles, is raised 
above the most sacred right; which, like a gulf that 
irretrievably swallows up every thing, as a suicide 
committed by the state on itself, seems to be a crime 
incapable of atonement. There is then reason to suppose 
tnat the consent to such executions does not really pro- 
ceed from an opined juridical principle, but from the dread 
of revenge of the perhaps one day or other reviving 
State on the nation, and that formality was ouly de- 
Signed to give that act the colour of punishment, con- 
zequently of a juridical procedure (of which. nature 
murder would not be), which disguise, however, mis- 
carried, because such an usurpation of the nation is still 
worse than murder itsclf, as it contains a principle, 
which must even render impossible the regeneration of 
an overthrown state. e 5 
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of the government despotic through his minister, who 
is himself a traitor to the nation, 

Besides, when a revolution has once succeeded, 
and a new constitution is founded, the injustice of 
its commencement and accomplishment cannot release 
the subjects from the obligation to accommodate 
themselves, as good citizens, to the new order of 
things, nor can they refuse to obey honourably the 
government, which is at present invested with au- 
thority. The dethroned monarch (who has survived 
that revolution) cannot be called to account for his 
former function, and still less punis shed, when he 
has retired to the condition of a citizen, and prefers 
his own quiet and that of the state to the hazard of 
leaving the state, in order as a pretender to adventure 
its recovery, whether ic be by a counterrevolution 
excited in secret, or by the assistance of other powers. 
When he prefers the latter, however, his right to it 
still remains entire, because the rebellion, which drove 
him from his possession, was unjust. But whether 
other potentates have the right, in favour of this 
unhappy monarch, to league themselves, merely with 
a view of not letting that crime committed by the 
nation remain unpunished, as a scandal to all states, 
consequently be entitled and called upon to put back 
by force a constitution, brought about in every other 
state by a revolution, to its former situation, belongs 
to the law of nations. | 


B. 

CAN the sovereign be considered as chief pro- 
prietor (of the land), or must he be but as supreme 
commander with regard to the nation by means of 
laws? As the ground or land is the highest condi- 
tion, on which only it is possible to have externai 
things as one's own, whose possible possession and 
use constitute the first acquirable right, so must 
every such right be derived from the sovereign, as 
territorial lord or lord paramount, or, more cor- 

rectly 
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rectly, as chief proprietor (dominus territorii). The 
nation too, as the multitude of subjects, / pertains to 
him (it is his nation), not as Proprietor however 
(according to the real right), but as chief commander 
(according to the personal right). — But this chief 
property is an idea of the civil union only, in order 
to represent the necessary union of the private pro- 
perty of every body in the nation under a publie uni- 
yersal possessor, for the determination of the particular 
property, not according to principles of aggregatiun 
(which proceed empirically from the parts to the 
whole), but to the necessary formal principle” of 
division (division of the ground) according to con- 
ceptions of law. According to these the chief pro- 
prietor can have no private property in any one 
ground, (for else he would render himself la private 
person), but this appertains to the nation only 
(and not taken collectively, but distributively); 
to which a nation, governed like Nomades, is to 


be excepted, as among such no private property at 
all of the ground is allowed: — The chief com- 


| mander, therefore. can have no domains, that is, 


lands, for his private use (for the support of the 
court). For, as it would then depend upon his on 
pleasure how far they should be extended, the state 
were in danger of seeing all property of the land in 
the hands of the government, and all subjects con- 
Sidered as annexed to the ground (glebae adsoripts): 
and possessors of what is never but property of an- 
other, consequently divested of all liberty (serv?7).'— 
It may be said of a territorial lord that he posseses 
not ing (of his own), except himself; for, if he had 
something of his own contiguous to another in the 
state, a contest would then be possible, for whose 
Aehion there would be no judge. But it may also 
be sait that he possestes ever thing; because he has 
the right to command the nation (to let every one obtain 


his due), to whom belong all external things (divisim). 
I 3 Hence 
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Hence may be deduced that there can be no 
corporation in the state, no condition and order, 
which as proprietors can according to certain sta- 
tutes deliver over the ground to the subsequent 
generations (in infinitum) for their sole use and 
profit. The state may at all times annul these sta- 
tutes, but on condition to indemnify the survivors, 
The order of knighthood (as a corporation, or: mere- 
ly as a rank of individual, preferably honoured, 
persons), the order of the clergy, named the church, 
never can acquire by these privileges, by which 
they are favoured, a property in the ground that 
can be transferred to successors, but only its use 
and profits in the interim. The commanderies on 
the one side, and the property of the church on 
the other, may, when the public opinion has ceased 
with respect to the means either of protecting the 
state by the honour of war against the Jukewarmness 
in. defending it, or of exciting the people in it by 
requiems, prayers, and a-multitude of curates that 
may be hired in order to preserve them from the 
everlasting fire, be abolished without hesitation (yet 
on the abovementioned condition). Those, who 
fall under this reform, cannot complain that their 
property is taken from them; for the ground of 
their former possession lay but in the opinion of the 
nation, and must, so long as it continued, be valid. 
But as soon as it changed, and indeed in the judg- 
ment of those only, who have the greatest claim 
to the guiding of it by their merit, the putative 
property, as if by an appeal of that opinion to the 
state (a rege male informato ad regem melius in- 
formandum), must cease. | 

Upon this originally acquired property of the 
ground rests the right of the supreme commander, 
as chief proprietor (the territorial lord), to charge 
with taxes, id est, to exact imposts by the land- 


tax, excise and customs, or the performance of 


service 
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service (such as the disciplining of men for the mili- 
tary service); yet in such a manner that the nation 


$hall impose taxes on itself, because this is the only 


mode of proceeding according to laws of jus, when 
it is done by the body of its deputies, and also as a 


joan forced (deviating from the hitherto. subsisting 


law), in conformity to the right of majesty, as is 
allowed in a case, where the state is in danger of 
dissolution. | 
\ Hereupon rests also the right of the economy 
of state, of finances, and police, which last takes 
care of the public saſety, convenience, and decency 
(for that the sense of this (sensws decori) as a negative 
taste, should not be blunted by beggary, noise and 
quarrels in the streets, stench, public venery (venus 
rolgivaga) , as violations of the moral feeling, greatly 
alleviates the business of the gouvernment in ruling 
the nation by means of laws). 

To the preservation of the state belongs Still a 
third right, that of inspection ( Jus inspectionis) , na- 
mely, that no conjunction, which may influence the 
public welfare of society (publicum) (of illumines of 
either state or religion) shall be concealed from its 
and when it is desired by the police, the disclosing 
of their constitution shall not be refused. But that 
of the searching of the private dwelling of every 
person, is but a case of necessisy of the police, to 
which it must in every particular case be authorized 
by a superior power, 


— us 


4 
- 


C. 


Tux right pertains to che supreme commander 
indirectly, by est, as taking upon himself the duty 
of the nation, to burden it with taxes for its own 
support, such as foundations for the poor, foundling- 
hospitals, and the church, otherwise named charit- 
able, or pious, institutions. 


The universal will of the people has united itself 


14 into 


22 


— . —— — — as 
o 


o 
- 
- ; 
ee —— —— — 
- 2 , 9 _ * * n — = 


— 


96 MET. EL, OF LAW, 


into as society, which Shall maintain itself perpetually 
and subjected itself so the internal power of the state 
for the purpose of supporting the members of this 
s0ciety ," who are not able to support themselves. In 
belt of the state the goverument is therefore entitled 
to. oblige the rich to furnish the means of support of 
those, who have not even the common necessaries 
of life because their existence, as an act of sub- 
jection at the same time, is under the care of the 
commonwealth necessary to their existence, to which 
care those have bound themselves (upon which now 
the state builds its right) to contribue their part to 
the support of their follow - citizens, This may be, 
either by burdening the property, or the trade, of 
the citizens, or by established funds and chat: in- 
teredt; not for the necessities of the state (for it is 
rich), but for those of the people, but not only by 
voluntary contributions (since here nothing but the 
- bt of the state against the nation is in agitation), 
me of which excite a covetousness of gain (as lot- 
Alles; that occasion more poor and more danger 
to public property, than otherwise would be, and 
therefore should not be allowed), but by coactive 
ones, as burdens of state. The question now is, 
Whether the maintenance of the pobr shall be effec- 
tuated by current contributions, so that every age 
Supports its own, or by fotnds collected by degrees 
And pions institutions in general (such as widow's 

houses, hospitals &c.) and that not by begging, 
which is nearly related to robbery, but by legal im- 
posts. — The former arrangement must be held 
the only one suited to the right of the state, and 
which nobody can avoid who has enough to live 
upon; because those contributions do not (as is to 
be apprehended from pious institutions), when they 
increase with the number of poor, render being poor 
i mean of acquisition for idle persons, and thus would 
e en unjust burden on the nation by the government. 
4 As 
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As to the preservation of children exposed, whether 
out of necessity or from shame, or even murdered 
on that account, the state has a right to impose a 
duty on the nation not to allow them, though an 
um welcome accession to the wealth of the Stats, to 
perish wiltully. But whether this can be justly done 
by charging with taxes unmarried persons of both 
sexes (by which is understood those that are opulent) 
as those, whose fault it partly is, by means of 
foundling - hospitals, erected for that purpose, or in 
any other manner (it may perhaps be difficult to 
devise another mean to Freren it), is a problem, 
whose solution, without clashing with either law or 
morality, has hitherto not succeeded. 

As by the church (Rirchenweren), which must be 
carefully distinguished from religion, as an internal 
mindedness that lies entirely without the sphere of 
action of the civil potency, (as an institution fer 
public worship for the people, from whom it has its 
origin, whether it be opinion or conviction) it is a 
real necessity of state for the people to consider 
themselves as subjects of a supreme invisible potency, 
to whom they must do homage, and who may often 
come to a very unequal contest with the civil po- 


tency; so the state has not the right of the internal 


constitutional legislation either to arrange the affairs of 
the church according to its mind, as it appears advan- 
tageous to it, or to prescribe to or injoin the nation 
the belief and the forms of divine service (ritus). 

(for this must be left entirely to the teachers and 
Superintendents, whom it has chosen itself), but only 
the negative right to hinder the influence of the public 


teachers on the visible political commonwealth, which 


might be detrimental to the public quiet, con- 
Sequently by the internal contest, or that of 
the different churches with one another, not to 
allow the civil concord to be exposed to danger; 
which is Hkewise a right of the police. That a 

15 church 
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church must invariably preserve a certain belief, 
which 'it has, and dares not even reform. itself, are 
intermeddlings of the magistrate's power, that are 
beneath its dignity; because it thereby engages in a 
controversy of the schools, on the same footing 
with its subjects (the monarch makes a priest of 
himself), who may plainly say to it, that it under- 
stands nothing of this matter; especially as to the 
latter, the prohibition of internal reforms: — for, 
what the whole nation cannot determine finally 
with regard to themselves, the legislator cannot 
neither with regard to them. But no nation can, 
finally determine never to proceed farther in their 
introspections concerning belief (the enlightening of 
the mjnd), consequently never to reform in regard 
of church - affairs; because that would be repugnant 
to the humanity in their own persons, consequently 
to their chief right, Therefore no power of the 
magistrate can finally determine it with regard to 
the nation. — — , Touching the expences of the 
support of the church, however, the state, for the 
very same reason, cannot bear them, but that part 
of the nation, which possesses this or that faith, 
that is, only the congregation, must. 


D. 

THz right of the supreme commander in the 
state extends, first, to the distribution of offices, as 
management of business conjoined with a salary, 
Secondly, to dignities which, as elevations of condi- 
tion without pay, that is, conferring rank of su- 
perior (who is to order) in respect of inferiours 
(who, though as free and bound but by the public 
law, are previously determined to obey the su- 
periors), are founded in honour merely, and third- 
ly, besides this (respectively beneficent) right, to 
the right of punishment. 


Concerning a civil office, the query occurs, Has 
the 


9. 
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the sovereign the right, when he has bestowed an 
office on a person, to deprive him of it at pleasure, 
without his having committed a crime? No. For, 
that, which the united will of the nation would 
never determine finally with regard to its civil of- 
ficers, cannot be finally determined with regard to 
them by the head of the state. Now the nation 
(which 1s to bear the expences, that the appoint- 
ment of an officer will occasion it) without doubt 
wills that this officer shall be fully capable of this 
business intrusted to himz but which he cannot 
otherwise be, than by a preparation for, and learn- 
ing of, it, continued for a sufficient time, during 


which he neglects that which he could have em 


ployed in learning another business, for the pur- 
pose of maintaining him; consequently the office 
would be filled by people, who have neither acquired 


the address thereto necessary, nor the mature judge- 


ment attained by exercise; which is contrary to the 
intention of the state; to which also is requisite that 
every one may be able to rise from the lower offices 
to the higher (which else would fall into the hands 
of unqualified persons) consequently count upon an 
establishment for lite. 

With respect to dignity, not only that}, which an 
office may carry with it, but that', which renders the 
possessor, even without a special employment, a 
member of a higher class, is nobility, which, distinct 
from the civil condition, in which the people are, 
communicates by inheritance to the male successors, 
and by means of them to the female ones of ignoble 
birth, but in such a manner, that the noble- born 
women imparts not, conversely, this rank to her 


plebeian husband, but reverts herself to the bare 


civil rank (of the people). — Quaeritur, whether 


the sovereign be entitled to found an order of nobi- 
lity, as an hereditary intermedial order between him 
and the other citizens of state. It does not concern 

Es | this 
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this question. whether it be conformable to the 
prudence of the Sovereign, on account of his own 
advantage, of that of the nation, but only, whether 
it be conformable to the right of the nation, to have 
above them a class of persons, who are subjects, it 
is true, but yet in regard of the nation, born (at 
least privileged) commanders. — — The answer to 
this, in the same manner as before, proceeds from the 
principle, Whatever the nation (the whole mass of 


subjects) cannot determine finally with regard to 


themselves and their fellows, cannot be finally de. 
termined with regard to the nation by the sovereign. 
Hereditary nobility is a rank, which precedes merit, 
and affords . no ground of hope for it, a creature of 
the mind , without any reality, For, if the ancestor 
had merit, he could not leave it as an inheritance to 
his Gescen dank but he must always acquire it for 
himself; since nature has not so ordered it, that 
talents and the will, which in respect of the state 
render merit possible, run in à blood. As it cannot 
be presumed of any one that he would throw away 
| his Neves, it Is impossible that the universal will of 
the nation should agree to such a groundless preroga- 
tive, consequently the sovereign cannot render it 
valid. 22 Though such an anomaly of subjects, 
who would be more than citizens, namely, born' 
officers (as, for instance, an hereditary possessor), 
has from ancient times (of the feudal system, which 
was almost entirely fonnded upon war) slipped into 
the machinery of a government, the state cannot 
otherwise make amends by degrees for this fault, 
committed by it, of an hereditary preference nojustly 
given, than by letting fall to decay and not occupying 
the places, and thus it has provisionally a right to 
allow this dignity to continue, as to the title, till even 
in the opinion of the public the division into sovereign, 
nobles, and people, shall have made way for the only 


natural division into Sovereign and people. 
No 
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No person in the state can well be destitute of all 
dignity, for he has at least that of a citizen; unless 
when he has forfeited it by a crime of his own, and 
then he is indeed preserved alive, but degraded to 
the mere instrument of the arbitrement of another 
(either of the state, or of another citizen). Whoever 
is this (which however he cannot become but by 
judgment and law), is a Slave (servus in sensu Stricto), 
and belongs to the property (dominium) of another, 
who is therefore not only his usαter (herus) , but his 
proprietor (dominus), who may alienate him like a 
thing, make use of him according to pleasure (only 
not to base ends), and dispose of his. powers and fas 
culties, though not of his life and members. Nobody 
can bind himself by a paction to such a dependence, 
whereby he ceases to be a person; for he cannot 
but.#s a person make a paction. It now seems, it 
is true, that one may bind himself to certain, accord- 
ing to the quality allowed, but according to the 
degree undetermined, services to another (for either 
hire, food, or protection), by a contract of locatio 
conductio, and thereby becomes a subject merely, but 
not a slave; however that is but a delusion. For, 
when his master is entitled to use at pleasure the 
powers and faculties of his subject, he may also 
exhaust them so as to occasion despair, or (as is the 
case with the negroes in the sugar - islands) even 
death, and the subject has actually given himself away 
to his master as a property; which is impossible. — 
He therefore cannot hire himself but to work deter - 
mined according to the quality and to the degree; 
either as a daylabourer, or a settled subject; in che 
latter case, that he, partly for the use of his master's 
land, which serves him, in lieu of wages, performs 
services upon the same land, partly for the proper 
enjoyment of the profits, of it to pay determinate 
taxes (a rent) according to a lease, without thereby 
becoming a bondman annected to the estate ( glebae 
adscriptus), 
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adscriptus) . whereby he would lose his personality, 
consequently may found a temporary or an here- 
ditary farm. He may have become a personal sub- 
ject by his own crime, yet he can neither transmit 
nor acquire this subjection by inheritance, because 
he has not incurred it but by his own guilt; the 
expences of education, which one procreated by a 
bondman has occasioned, can just as little be laid 
claim to, since education is an absolute duty of 
nature of the parents and, when they are bond- 
men, of the masters who, together with the pos- 
session of their subjects, have also taken upon them- 
selves their duties. 


Of the Right of Punishment and of Pardon: 


1. 


Taz right of punisbment is the right of the 
commander against the subject to inflict a pain on 
him because of his crime. The chief in the state 
therefore cannot be punished, but one can only 
withdraw himself from his dominion. — That trans- 
gression of the public law, which renders him, who 
commits it, incapable of being a citizen, is deno- 
minated a crime simply (crimen), and also a public 
crime (crimen publicum) ; 3 hence the former (the 
private crime) is brought before the civil, but the 
latter before the criminal, justice. Breach of trust, 
id est, embezzlement of either money or wares intrust- 
ed to one for the purpose of commerce or trade, and 
fraud in emption and vendition in the presence of an- 
other, are private crimes. Whereas, counterfeiting 
coin, forging bills, theft and robbery, &c. are public 
ones, since the commonweal, and not merely a 
single person, is thereby exposed to danger, — 
They might be divided into those of the base or 
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abject character or disposition of mind (indoli ab- 
jectae) and those of the violent (indolis violentae). 
Judicial punishment (poena forensis), which is 
different from the natural (poena naturalis), by 
vice's punishing itself and of which the legislator 
takes no cognizance at all, can never be inflicted 
merely as a mean to promote the welfare 'of an- 
other, whether of the malefactor himself, er of 
civil society, but must always be inflicted on him 
for no other reason whatever, than because he has 
transgressed ; for a person can never be treated as a 
bare mean to the views of another, nor mingled 
among the objects of the real right, against which 
his inborn personality protects him, though he may 
by all means be condemned to lose the ciuil. He 
must first be found punisbable, ere it can be thought 
of to draw any profit from this punition to either 
himself or his fellow- citizens. The penal law is a 
categorical imperative and wo to him! who crawls 
through the serpentine windings of the doctrine of 
happiness, in order to find out something which, 
by the advantage it promises, may release him from 
punishment, or even but from a degree of it, it is 
better, according to the pharisaical dictum, *that 
one man should die for the people, and that the 
whole nation perish not; for, when justice is 
destroyed, there is nothing upon earth worth living 
for. — What is then to be thought of the pro- 
posal to save the life of a criminal chat has merited 
death, if he should consent to allow dangerous ex- 
periments to be made on him, to the end that the 
physicians may thereby obtain new instruction use- 
ful to the public, and afterwards escape fortunately ? 
A tribunal would with contempt reject this proporal 
from the college of physicians, which made it; for 
Justice, when it is disposed of for any price what- 
ever, ceases to be justice. 
a But what is the species, what the degree of 
punition, 
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punition, which public justice adopts as its principle 
and standard? No other than the principle of 
equality (in the state of the tongue of the balance of 
justice) not to incline more to the one side, than to 
the other. Whatsoever undeserved injury, therefore, 
thou occasionest another in the nation, thou dost the 
very same to thyself. Dost thou insult him? thou 
insultest thyself; if thou stealest from him, thou 
stealest from thyself; dost thou strike him? thou 
strikest thyself; if thou killest him? thou killest 
thyself. Only the right of retaliation (jus talionis) 
however, be it well understood, at the bar (not in 
thy. private judgment), can precisely determine the 
quality and the quantity of the punishment; all other 
punishments are wavering and, on account of other 
considerations occurring, can have no conformity 
to the sentence of pure and strict justice. — It 
seems, indeed, that the difference of ranks allows 
not. the principle of. requital of like for like; but, 
though it is not possible according to the letter, it 
may always remain valid according to the 3 
respectively to the feelings of the persons of the 
higher rank. — Thus, for instance, pecuniary 
punishment for a verbal injury bears no proportion 
at all to the insult; for, whoever is rich, may on 
occasion indulge himself i in this pleasure, but the 
wounding of the ambition of the one may however 
nearly balance the mortifying of the pride of the 
other: if the latter were obliged by judgment and 
law not only to beg pardon. ublicly, but to kiss 
the hand of the other, though he is his inferiour. 
In the same manner, the violent great might be con- 
demned, for the blows which he applied to the 
inferiour but innocent citizen, besides begging pardon, 
to a solitary and tiresome imprisoument, since here- 
with, exclusively of the inconvenience, the vanity 
of the delinquent would be sensibly attacked, and 
thus, by humiliation, like for like sufficiently ren- 

dered. 
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dered, — What is the meaning of, If thou stealest 
from him, thou stealest from thyself? Whosoever 
steals renders every other's property unsecurez he 
therefore robs himself (according to the law of retalia- 
tion) of the security of all possible property; he has 
nothing, nor can he acquire any thing, but yet must 
live; which is not otherwise possible, than that 
others maintain him. As the state however will not 
do this gratis, he must yield. up his powers and 
faculties to it to any labour it pleases (cart, or cor- 
rection - house, — labour), and comes for a certain 
time, or at pleasure, also for ever, to the state of 
aver y. — But if he has murdered, he must die. 
Here there is no surrogate for the satisfaction of 
justice. Nor is there any homogeneity between ever 
zo miserable a life and death, therefore no equality 
of the crime and the requital, but by death judicially 
executed on the malefactor, yet tree from every ill 
treatment, which would make a horrible spectacle of 
the humanity in the suffering person. — Even, if the 
civil Society should dissolve itself with the unanimity 
of all the members, (for example, that a nation 
inhabiting an island should resolve to separate and 
disperse themselves entirely), the last murderer“ that 
is found in prison must be previously executed, to 
the end that every one may receive what is due for 
his actions, and that the bloodshed may not adhere 
to the nation, who has not urged this punishmentz 
because it may be considered as an e of this 
public violation of justice. 

The equality of punishments, which is not pos- 
able but by the judge's sentence of death, according 
to the strict law of retaliation, reveals itself herein, 
that thereby aur the judgment of death is passed 


Narr 


* *Whoso sheddeth man's blood, by man hau ni, 
blood be . 
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proportionally to the internal wickedness of the ci. 
minal (even should it not concern a murder, but 
another crime of state which nothing but death can 
blot out), — Let us suppose that, as in the last Scotch 
rebellion, where several partakers of it (such as 
Balmerino and others) believed to perform nothing by 


their insurrection but a duty owed to the house of | 


Stuart, others on the contrary entertained private 
views, judgment would be pronounced by the su- 
preme court thus, each shall have the liberty of 
choice between death and the punishment of the cart; 
I say that the man of honour would choose death, 
but the knave, the cart; such is the nature of the 
human mind. For the former knows something, which 
he values still higher than even life, namely, Honour; 
the latter holds a life though covered with infamy 
better than not to be at all (animam praeferre pudori. 
Juven.). The one is without dispute less guilty than 
the other, and thus they are punished quite propor- 
tionally by death, which is destined to all equally, 
the one mildly, according to his feelings, and the 
other rigorously , according to his; whereas, if the 
punishment of the cart were universally awarded, the 
former would be punished too rigorously, but the latter, 
too mildly for his baseness, and so likewise in the 
doom on a number of criminals united in a complot 
the best balancer of public justice is death. — Be- 
sides, it never was heard of that one condemned 
to death for murder complained of too much and 
therefore of injustice being done him, every person 
would laugh in his face, were he to utter such a 
complaint. — Else it must be assumed that, though 

o injustice is done the criminal according to the 
law; the legislative power in the state is not entitled 
to inflict this sort of punition and, when it does it, 


| it is in contradiction with itself. 


As many murderers then as there are, who have 
either perpetrated the crime, ordered it, or co. 
operated 


PUBLIC LAW. 107 


operated thereto, as many must suffer death; such is 
the will of justice as idea of judicial power according 
to universal laws founded 4 priori, — When the 
number of the accomplices (correi) of such an act, 
however, is too great, that che state, in order not 
to have such offenders, runs the risk of having no 
more subjects, and yet does not will to be dissolved, 
id est, to pass to the still worse state of nature, 
which is divested of all external justice (and more 
especially not to blunt the feelings of the nation by 
the spectacle of an human butchery); the sovereign 
must have it in his power, in chis case of necessity, 
even to perform (to represent) the office of judge and 
to give a judgment which, instead of the pain of 
death, determines another to the malefactors, whereby 
the multitude of the nation is still preserved; of this 
nature is deportation. But even this not as according 
to a public law, but an authoritative sentence, that 
is, by an act of the prerogative of majesty which, 
as pardon, cannot be exercised but in particular 
cases. 

Whereas the marquis of Beccaria, from a sym- 
pathetic passive sensibility arising out of an affected 
\umanity (compassibilitas), has set forth his assertion 
of the injustice of all pain of death; because it could 
not be comprehended in the original civil contract; 
for, were it comprehended in it, every one in 
the nation must if he murdered another (of the na- 
tion) have consented to lose his life; but, as nobody 
can dispose of his own life, this consent is impossible. 
Mere sophistry and wresting of law. 

One suffers not punishment because he has willed 
it, but because he has willed a punishable action; for 
it is no punishment when that, which a person wills, 
happens to him, and it is impossible to will to be 
punished. — To say, I will to be punished, if I 
murder anybody, means nothing but that 1 submit 
myself together with all others to the laws, which 
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naturally, when there are criminals in, the nation, 
become penal laws. I, as a tellow- legtslator who 
dictates the punitive law, cannot possibly be the same 
person who, as a subject, is punished according to 
the jaw; for as such a one, namely, as a criminal, 
I cannot possibly ha ve a voice in the legislatur- (the 
lawgiver is sacred). When I therefore make a penal 
law against myself, as a transgressor, it is the pure 
juridically legislative reason in me (homo noumenon), 
which subjects me to the penal law as one capable 


of transgression, consequently as another person 


(homo phaenomenon), together with all others in a 
civil union. In other words, not the nation (every 
single one in it), but the judgment (public justice), 
therefore another than the delinquent, dictates the 
pain of death, and in the social contract the promise 
to allow one's self to be punished. and so to dispose 
of one's self and of one's life, are not at all con- 
tained. For, if a promise of the malefactor's must 
found a right to punish, to wil to allow one's self 
to be punished, it must also be left to one to find 
himself obnoxious or not to punishment, and the 
malefactor would be his own judge. — The chief 
point of the errour (Tewroy Gevdos) of this Sophism 
consists in this, that one considers the proper judg- 
ment of the criminal (that one must of necessity trust 
to his reason), to be obliged to lose his lite, to be a 
resolution of the will to take it one's self, and thus 
represents to himself the execution of law united with 
the judgment of law in the same person. 

Meanwhile - there are two crimes worthy of death, 
but whether the /egis/ature have the moral faculty to 
inflict the pain of death on those who perpetrate 
them, still remains doubtful. The sense of honour 
leads to both. The one is that of the honour of 
the sex, the other, of the honour of war, and indeed 
true honour, which binds each of these two classes 
as duty. The one crime is the maternal cbild - murder 


(infanticidium maternale); the other, the fellow- 
Suldier's 
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goldier's murder (commilitonicidium), the duet. — As 
the legislature can as little remove the disgrace of an 
illegitimate birth, as wash away the stain, which an 
inferiour officer, who does not oppose a proper 
power superior to the fear of death to a contemptible 
treatment, receives from the suspicion of cowardice z 
it seems that men in these cases are in the state of 
nature and manslaughter (homicidium), which then 
must not even be named murder (bomicidium dolo- 
zum), though in both by all means punishable, but 
cannot be punised with death by the supreme potency. 
A bastard is born without the law, therefore without 
its protection. It is, so to speak, slipped into the 
commonwealth, (like contraband goods), so that it 
may ignore its existence (since it should not have 
existed reasonably in this manner), consequently its 
destruction too, and the shame of the mother, when 
her extra - matrimonial delivery is known, cannot be 
effaced by any ordinance, — The military officer, 
who has received an affront, finds himself necessitated 
by the public opinion of his companions, to procure 
himself satisfaction and, as in the state of nature, 
punishment of the jnsulter, not by means of law, by 
a court, but by a due}, wherein he exposes his own 
life to danger, in order to evince his bravery, wheres 
Should it be conjoined even with the homicide of his 
adversary, which in this combate, that takes place 
publicly and with mutual consent, though unwillingly, 
cannot properly speaking be named murder, — — 
What is now in both cases (belonging to criminal 
justice) the law? — Punitory justice here is greatly 
in danger, either to declare the conception ot honour 
(which is no fancy here) to be void by law, and to 
punish with death, or to remove from the crime the 
pain of death conformable to it, and so to be either. 
cruel or indulgent, The solution of this knot is, 
that the categorical imperative of penal justice (the 
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unlaveful killing of another must be punished with 
death) remains, but it is the fault of the legislation 
itself (consequently of the civil constitution likewise) 
as still barbarous and imperfect, that the springs of 
honour in the nation will not coincide (subjectively) 
with the measures, which are agreeable (objectively) 
to its design, so that the public justice emanating 


from the state is relatively to that from the nation an 
injustice. 


| II, | 

THE right of pardon (jus aggratiandi), either 
the. mitigation or the total remission of the 
punishment of. the criminal, is of'all the rights of the 
sovereign the most slippery right in order to show 
the splendour of his greatness, and yet to do wrong 
in the highest degree. — On the crimes of the sub- 
geets perpetrated on one another it absolutely belongs 
not to him to exercise it; for here impunity (impt- 
nitas er iminis) is the greatest injury to them. There» 
fore, only in a lesion done himself, high treason 
(crimen laesae majestatis), can he make use of 
it. But by no means where danger through want 
of punishment might arise to the safety of the nation 
itself. — This is the only right, which merits the 
name of the right of majesty, 


of the Juridical Relation of the Citizen to the native. 


Country and to foreign Countries. 
50. 


THE country (territorium), whose inhabitants are 
by the constitution, id est, without having need to 
exercise a particular juridical act (consequently by 
birth), fellow - citizens of the same commonwealth, 
is termed the native country; that, wherein they are 
not so without. this condition, a foreign country, 
and this, when it forms a part of the territorial do- 

| minions 
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minions in general, is denominated a province (in the 
same sense the Romans used this word), which, since 
it constitutes no coalised part of the empire as a geat 
of fellow - citizens, but only, a Postession of it, must 
honour. the land of the ruling state as the motler. 
country (regio dominia). | 

1. The suhject (considered as a citizen. also) 

has the right of emigration; for the State cannot. de, 
tan him as its property. Let he can take with. him 
but his moveables, and not. the immoveables, Which 
would then happen, if he were entitled to sell the 
ground, which he has hitherto possessed, ang ta take 
the money received for it with him. 
2. The Sovereigu has. the right of avourige the 
immigration (migratio intro) and settling of aliens 
(colonists), though the natives may be Jealous, of it;3 
provided that. their private property in the groung S 
not lessened· 9 85 

3. He, in case of a crime of the subjects, dies 
renders all intercourse of his fellow - citizens with him 
pernicious, to the state, has also the right of banish- 
ment to a province abroad, where. he does, 2 par: 
ticipate of the rights of a, Fa that, is, . depore 
tation, | 

4. Likewise that of exile in general (us exili 2 
to transport him to a foreign country which, as the 
xovereign withdraws all manner, of protection, from 
bim, signifies to declare him Gütwe in his native 
country. 
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51. 

The three powers in the state, which Proceed 
from the conception of a commonwealth in general 
(res publica latins dicta), are but so many Ra 
of the united will of the nation springing from xeason 
a priori, and a pure idea of a head of the state, 
which has objective practical reality. This head (the 


zovereign), however, is so far but an entity of the 
| Sans = "mind 
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mind (representing the whole nation), as a physical 
person „ Who represents the supreme power of the 
State, and procures efficacy to this idea on the will 
of the nation, is still wanting. The relation of ihe 
former to the latter is now cogitable in a threefold 
different manner: either that one in the state has the 
command over all, or that oe, who are equal, 
united have it over all the others, or that 40 together 
over every one, consequently over themselves,' id 
est, the form of State is either autoeratieal, brit 
cratical, or democi aticah. (The vocable- monarehical, 
instead of autocratical, is not suitable to the con- 
ception here meant; for the monarch is he who has 
the. supreme > but the aut bocrator he who has all 
power; he is the scvereign „the other but represents 
the Sovereign). — It is obvious that the autocratical 
form of state is the mont gimple, nameiy ; from one 
(the king) to the pecple, therefore where one only 
is Jegisfator. * The aristocratical is cp e of two 
relations, that of the great (as lawgiver) to one 
another, in order to constitute the sovereign, and 
then that of this sovereign to the people; but the 
democratical is the most complicated of any, namely, 
first to unite the will of all, out of which to form a 
nation, then that of che citizens to form a com- 
monwealth, and then by this commonwealth to re- 
resent the sovereigu, who is this united will itself.“ 
As to the administration of law in the state, the 
simplest is indeed at the same time the best; but, in 
point 
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* In Prussia king and autocrator are synonymous, but 
the form of onr . 3 is not * so rimple. 
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„ Of the adulteration of these forms by Lg ntpbromt 
possessors of power obtrading themselves (oligarcky and 
vrbhlonhracy), as also of the mixed constitutions of state, 
commonly so named, I mention nothing here, because ut 
Would fead too far, 
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point of law itself, the most dangerous for the na- 
tion, in regard of the despotism, to which it invites 
so much. Simplifying in the machinery of the union 
of the nation by means of coactive laws, when the 
whole nation is passive and obeys one, who is su- 
perior to it, is indeed the reasonable maxim; but 
that allows of no subjects as citigens. Touching the 
consolation, with which the people are to content 
themselves, that monarchy (here more properly auto- 
erasy) is the best constitution, when the monarch is 
good (id est, has not only the will, but the knowledge), 


belongs to the tautologous proverbial sentences of * 
' wisdom and says nothing, but that the best constitu- 


tion is that, by which the administrator of state 
is made the best Kant id est, that which is the 
best. N . | \ 


| ; 52. +I" 

It is in vain to trace the historical records of this 
mechanism, that is, one cannot reach so far as the 
very beginning of civil society (for savages frame no 
instrument of their subjection to the law, and it is 
to be gathered from the nature of rude men, that they 
began it by violence). But to make this investigation 
with the design at all adventures to alter with violence 
the present constitution, is punishable, For this 
alteration must be made by the people, who have 
complotted for that purpose, therefore not by the 
legislature; mutiny, however, in a subsisting consti - 
tution, is an overthrow of all civil juridical relation, 
consequently of all law, id est, not alteration of the 
civil constitution, but its dissolution, and then the 
transition to the better, not metamorphosis, but 
palingenesis, which requires a new social contract, 
on which the former (now abolished) has no in- 
fluence. — But it must be possible for the sovereign 
to alter the subsisting constitution, when it cannot be 
reconciled with the idea of the original contract, and 
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to allow that ſorm, which essentially pertains to 
what constitutes the nation a state, to continue. 
This alteration, however, cannot consist in the 
state's passing of itself from one of these three 
forms to one of the other two, exempli gratia, that 
the aristocrates shall agree either to submit them» 
selves to an autocrasy, or to be transformed into a 


democracy, and vice vers ; as if it depended upon 


the free choice of the sovereign, to what consti- 
tution he pleases to subject the people. For, should 
he resolve to alter it to a democracy, he might do 
them an injury, as they might detest this con- 
stitution, and find one of the other two more * 
posite and salutary to themselves. 

The forms of state are but the letter of the 
original legislation in the civil state, and they may 
therefore remain, so long as they, as belonging to 
the machinery of the constitution, are held necessary 
through ancient and long custom (consequently but 
subjectively). But the spirit of that original com- 
pact (animu pacti originarii) comprehends the obli- 
gation of the constitutive power to render suitable 
to that idea the mode of government , and thus by 
degrees and continually, if it cannot be done at 
once, to alter it in such a manner, that it, accord- 
ing to its effect, may harmonise with the only right- 
ful constitution, that of a pure republic, and those 
ancient empirical (statutory) forms, which served 
to effectuate but the Subjection of the people, be 
resolved into the original (rational), one, which 
makes liberty only the principle, nay, the condition 
of all coaction that is requisite to a juridical con- 
stitution, in the proper sense, and will finally lead 
thereto according to the letter also. — This is 
the only durable constitution, where the law itself 
prevails, and depends upon no particular person; 
the ultimate end of all public law, the only state, 


in which can be allotted peremptorily. to every one 
his 
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his due; though, as long as those forms of state 
shall represent according to the letter just so many 
different moral. person clothed with the chief power, 
nothing but a provisional internal law, and no 
absolutely juridical state, can be allowed civil 
society. . 

All true republie or commonwealth, however, is 
and can be nothing else, than a representative sysrems 
of the nation, in order in their name to take care of 
their rights by all the citizens united, by means of 
their deputies. But how soon soever a head of the 
state, as to the person (Whether it be a king, nobles, 
or the whole number of the people, the democratical 
union) permits itself to be represented, the united 
nation not only represents the sovereign, but 7s the 
very sovereign; for in it (the nation) is found ori- 
ginally the chief power, from which all the rights 
of individuals, as mere subjects, (or as officers of 
state) must be derived, and the republic, now 
established, has no occasion to quit the reins of 
government and to deliver them back to those, who 
governed before, and who might annul by absolute 


arbitrement all the new ordinances which have been 


made. 


It was therefore a great errour of judgement of a 
potent ruler of our days to relieve himself from the 
embarrassment of a heavy national debt by transferring 
it to the nation and empowering them' to take this 
burden upon themselves and to divide it as they should 


think fit; because they then naturally got possession 


of the legislative power, not only with regard to the 
taxing of the subjects, but witli regard to the govern» 
ment; namely, to prevent it from contracting new 
debts by either prodigality or war, consequently the 
monarch's power of ruling totally vanished (was not 
merely suspended), and passed to the nation, to Whose 
legislative will the meum and tum of every subject 
was now submitted. It cannot be said that there 
must be supposed a promise of the national assembly, 
tacit, but yet conformable to compact, not to invest 
itself with the sovereignty, but only to * 
3 these 
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these its affairs, but, the affairs being finished, to 


redeliver the reins of government into the hands of 


the monarch; for such a compact is in itself null and 
invalid. The right of the chief legislation in the 


commonwealth is not an alienable, but the most per- 
sonal one of all rights. Whoever has it can dispose 


of the nation by the common or joint will of the 


nation only, but not of the common or joint will 
itself, which is the original principle of all public 


pactions. A contract, which would oblige the nation 
to give back its power, were not suitable to the na- 


tion as legislative power and yet would bind the na- 
tion; which, according to the position, no man can 
Serve two masters, 18 a contradiction. 


SECTION 
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SECTION THE SECOND 


THE LAW OF NAT{ONS. 


53. 


Tun men, who constitute a nation, may, as natives 
be representend according to the analogy with the 
propagation from a common parental stock (conges 
mtr), though they are not so: but yet, in the in- 
tellectual and juridical sense, as born of a common 
mother (the republic), compose, as it were, a family 
ens, natio), whose members (citizens) are all born 
equal or of the same condition, and condescend to 
no intermixture with those, who may live beside them 
in the state of nature, as plebeians, though these 
(avages), who likewise form nations, but not states, 
on the other hand, think themselves superior, on 
account of the licentious liberty, which they have 
chosen. The law of states in relation to one another 
which is not quite correctly named the law of nations, 
but should rather be termed the law of states, (Ius 
publicum civitatum) is what we have now to contem- 
plate under the name of the law of nations: where a 
state, as a moral person, considered in opposition 
to another state in the state of natural liberty, conse- 
quently in that of constant war, proposes as a problem, 
partly the right to make war, partly that during war, 
and partly that to necessitate one another to quit this 
state of war, therefore a constitution founding per- 
manent peace, id est, the law after war, and shows 
but the distinction between the natural state of in- 
dividuals, or families (in relation to one another) and 
that of nations, that in the law of nations comes- 
into consideration not only. a relation of one state 
towards the others on the whole, but of individuals 
of the one to individuals of the others. as glso 8 
1 a whole 
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whole of the other state; but which distinction of 
the right of individuals in the mere state of nature 
requires such designations only, as may be casily 
gathered from the conception of the latter. 


54. 

The elements of the law of nations are, 1. that 
states, considered in the external relation to one 
another, are (like lawless savages) by nature in a 
nonjuridical state; 2. that this state is a tate of war 
(of the law of the stronger), if not of actual war and 
everdurinz actual hostility which, though thereby no 
wrong is done by the one to the other, -are (as 
neither of them will have it otherwise) wrong in them- 
selves in the highest degree, and which adjoining 
states are obliged to quit; 3. that a league of nations. 
is according to the idea of an original civil contract 
necessary, not indeed to interfere with the intestine 
discords of nations, but to guard against the attacks 
of foreign nations; 4. that the league, however, 
must involve no sovereign power (as in a civil con- 
stitution), but only a confederation; an alliance, 
which may at all times be dissolved, consequently 
must from time to time be renewed, — a law, in 
Subsidium of another and original one, to avert from 
themselves the falling into the state of actual war 
with one another (foedus Amphyctionum), 


55 

By that original right of free states to wage war 
with one another in the state of nature (in order 
perhaps to found a state approaching towards the 
juridical one) the question occurs, What right has 
the state against its own subject to use them in making 
war on other states, to employ or to stake their pro- 
perty, ay, their lives, for the same purpose; 50 


that it does not depend upon their own judgment, 
whether 


wm 


wa SF CT & ww” #5 le. IS. xe nt KS A. , 


* 


1 ð 


„eee e TD 


"BUBLIC LAW, 119 


whether they shall go to war or not, but the com- 


mand of the sovereign may send them ? 

This right seems easy to be proved; namely, 
from the right of doing with one's own (property) 
what one pleases. But what one has according to 
the substance made himself, in it he has an indis- 
putable property. — Here is such a deduction, as 
a mere jurist would make. 8 

There are in a country many productions of na- 
ture, which, as to the abundance of a certain sort 
of them, must at the same time be considered as 
workmanship (arte ſacta) of the state, as the country 
would not furnish them in such abundance, if there 
were not a state and a regular government having 
sufficient potency, but the inhabitants in the state 
of nature. — Domestic fowls (the most useful species 
of poultry) sheep, hogs, cattle, &c. would from 
want of food, or on account of beasts of prey, in 
the land where I live, be found, either not at all, 
or at least very sparingly, if there were not in it a 
government, which secures to the inhabitants their 
acquisition and possession. — The very same holds 
with respect to the number of men which, just as 
in the wilds of America, nay, even when one attri- 
butes to these (men) the greatest industry (which 
those (animals) have not), can be but small. The 
inhabitants would be sown but very thin, because 
none of them, even including their servants, could 
spread themselves wide in a land, which is always in 
danger of being laid waste, by either men, savages, 
or beasts of prey; consequently there would not be 
a sufficient subsistence for so great a multitude' of 
men as live at present in a country. — — As it 
may now be said of vegetables and roots (for instance, 
of potatoes) and of domestic animals, because they, 
as to the abundance , ate a work of man; that one 
may not only use, but waste and consume, them 
and kill the animals); so it would seem that one 


may 
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may likewise say of the chief power in the state, the 


Sovereign, that he has the right to lead his subjects, 
who for the most part are his own productions, to 
war, as if to a chase, and to a battle, as it to a 


party of pleacure. \ 


But this title (which in all probability may wave 


- 


before the monarch too in an obscure manner) holds, 


it is true, in regard of animals, which may be a 
property of man; but can by no means be applicable 
to. a man, especially as a citizen, who must always 
be considered in the state as a colegislative member (not 
merely as a means, but at the same time as an end 
in se also), and who therefore must give his free 
consent to the making of war, not only in general, 
but to every particular declaration of war, on which 
limiting condition only the state can dispose of its 
dangerous service. 

We shall then have to deduce this right from 
the duty of the sovereign towards the nation (but not 
e convers0) whereby it must be considered to have 
thereto given its voice, in which quality it, though 
passive (allows itself to be disposed of ), is neverthe- 
less $elf-active also, and represents the very $0- 


vereign. 


56. 


In the natural situation of states the right to wage 
war (hostilities) is the licit mode, whereby one state 
pursues its right against another, namely, when it 
believes itself injured by the other, by proper power ; 
as it cannot in that state be done by a process (by 
which only differences in the juridical state are made 
up). — Besides the active violation (of the first 
aggression, which is different from the first hostility), 


it is the menacing, which gives such a right. Hereto 
belongs either a previously intended arming, where- 


upon is founded the right of prevention, or also 


merely, the tremendous encreasing potency of another 
state 
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ztate (by acquisition of territory). This is a lesion 


of the less potent, merely by the state antecedent to 
every act of the overpotent, and in the state of nature 
this attack is without doubt rightful. Hereupon is 


grounded, therefore, the right of the balance of all 


contiguous states. 1 
Iouching the active violation » Which constitutes 

a right to make war, | thereto belongs the self- taken 
33 for the offence of the one nation by the 
people of the other, the retaliation (retor 410), without 
seeking an indemniſication (by pacific, ways) from the 
other state, wherewith, as to the formality, the 
breaking out of the war, without previously giving 
warning of the breaking of peace (declaration of 
war), has a similitude; because, if a right is wished 
to be found in the state of war, something analogous 
to a compact must be assumed, namely, the acceptance 
of the declaration of the other party, that both are 
willing to seek their right in this manner. 


47. 

The right during war is exactly that in the law 
of nations, wherein the greatest difficulty lies, in 
order to form but a notion thereof to one's self, and 
to conceive a law in this lawless state (inter ma 
Silent leges), without contradicting one's self; it 


must then be this, to carry on the war according to - 


such principles, that it may always remain possible 
to go out of that situation of nature of states (in the 
external relation towards one another), and to enter 
into a juridical state. | 

N. war of independent states with one another 
can be a punitive war. For punishment takes place 
but in the relation of a superior (imperantis) to an 
inferiour (abditum), which relation is not that of 
states towards one another: — But neither a war 


Vol. I, L of 


i 
[ 
f 
0 
| 
1 
1 
= 
| 


— — — m rene — — ** — — 


2 


122 ME T. EL; Or LAW. 


of extermination (bellum internecinum) nor of sub. 
jection (bellum Subjugatorium), which would be a 
moral extirpation of a state (whose people would 
now either be melted into a mass with those of 


the vanquisher, or fall into servitude). Not as'if | 


this mean of necessity of the state to attain the 
situation of peace contradicted the right of a state 
in itself, but because the idea of the law of na- 
tions carries with it the conception of an antagonism 
according to principles of external liberty - merely, 
to the end of preserving one's own property, but 
not a mode of acquiring, which may by augmenta- 
tion of the potency of the one be threatening to 
the other state. | 
Means of defence of every species are permitted 
the state invaded, only not such, whose use would 
render its subjects incapable of being citizens; for 
then it would render itself at once incapable in the 
relation of states accerding to the law of nations 
to be valid as a person (who would be participant 
of equal rights with others). To which belong, 
the using of one's own subjects as spies, these, 
nay, even foreigners, as assassins, poisoners (to 
which class may well appertain the rifle - men com- 
monly so named, who lie singly in ambush), or 
also but for the spreading ot false reports; in a 
word, to use such dishonourable malignant means, 
as would destroy the confidence requisite to the 
future grounding of a durable peace. 

In war it is allowed to exact deliveries and con- 
tributions from the conquered enemy, but not to 
plunder the people, id est, to extort from single 


persons their property (for that would be robbery, 


because not the conquered people, but the state, 
under whose dominion they were, carried on the 


war through them); but by levying taxes for re- 
ceipts; in order at the subsequent peace to divide 
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proportionally the burden laid on either the country 
or the province. 


2 


58. 


Te right after the war, that is, in the instant 
of the treaty of peace and in respect to its conse- 
quences, consists herein, the victor dictates the con- 
ditions, what is to be agreed on with the con- 
quered and to attain the conclusion of peace, treaties 
are made, and not indeed according to any one 
pretended right, which belongs to the former on 
account of the pretext of the læsion of his adversay, 
but, setting aside this question, he relies upon his 
power. Hence the conqueror cannot propose reim- 
dursement of the expences of the war; because he 
must then give out the war of his opponent as 
unjust; but, thougk he may conceive this argument, 
he dares not allege it, else he would declare it to 
de a punitive war, and thus give again an of- 
fence. To this pertains also the exchange of pri- 
zoners (without ransome), without taking the 1 8 
lity of number into consideration. 

Neither is the state, which is overcome, nor are 
its citizens, to be devested of civil liberty by the 
conquest of the country, so that that would be de- 
graded to a colony and these to bendmen; for 
otherwise it would have been a punitive war, which 
is in itself contradictory, — A colony or a province 
is a nation, which has its own constitution, legis- 
lation, and ground. to which those belonging to 
another state are but aliens, and yet have the chief 
execntive power over it. The latter is named the 
mother-state. The daughter-state is ruled by the other 
but" yet governed by itself (civiras bybrida) (by its 
own parliament, under the presidency of a viceroy). 
buck was Athens in regard of different Bands, 
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and is at present Great Britain with respect to 
Ireland. | | 0g | 
Still less can bondage and its rightfulness be 


derived from the overcoming of a nation by war, 


because for this a punitive war must be supposed. 
But least of all an hereditary slavery, which is in 
general absurd, as the guilt of one's crime cannot 


be communicated by inheritance. 


That with the conclusion of peace must be con- 
joined the amnesty too, lies in the conception of 
that conclusion. | 


g 


59. 


The right of peace is, I, chat to be in peace, 
when there is war in the neighbourhood, or that 


of neutrality; 2, to have one's self secured in the 


continuance of the concluded peace, id est, that of 
guaranty; 3, to the reciprocal alliance (confederacy) 
of several states, to defend themselves in common 
against all external or internal possible attacks; but 
not a league for the purpose of either invasion, or 
internal aggrandizement. 


60. 


The right of a state against an unjust enemy 
has no bounds (according to the quality indeed, 
but not the quantity, id est, the degree); that is, 
the injured state dares not, it is true, use all 
means, but may, however, those in themselves per- 
missible, in proportion to its force, to the end of 
maintaining its - property. — But who is, now, 
according to conceptions of the law of nations, in 
which, as in the state of nature in general, every 
state is judge in its own cause, an unjust enemy? 
He, whose publicly manifested will (by either word 
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or act) betrays a maxim, according to which, were 


it made a universal rule, no state of peace among 
nations were possible, but the state of nature would 
need to be perpetuated. Such is the violation of 
public pactions, of which may be presumed that 
they concern all nations, whose liberty is thereby 
menaced, and who are thereby summoned to unite 
themselves against such an injury and to deprive 
him of the power of doing it; — but yet not to 
divide bis territory, to make a state, so to express 
myself, disappear from the surſace of the earth; 
for that were an injustice to the people, who can- 
not lose their original right to conjoin themselves 
in a commonwealth, but to allow them to adopt a 
new constitution which, according to its nature, 
is unfavourable to the inclination to make war. 

Besides, the expression, an unjust enemy in the 
state of nature, is a pleonasm; for the state of na- 
ture itself is a state of injustice. A just enemy 
were he, to resist whom I would do wrong; then, 
however, he would not be my enemy. 


Gr. 


As the state of nature of nations, as well as of 
single men, is a state, which one ought to quit, 
in order to enter into a legal one; so, previously 
to this event, all law of nations and all acquirable 
or maintainable external meum and tuum of states 
by war are merely provisional, and can but in an 
universal union of States (analogical with that, 
whereby a people becomes a state) become peremp- 
torily valid and a true State of peace, But as, in 
too great an extension of such a state of nations 
over distant regions, its government, consequently 
the protection of every member, must finally become 
impossible, a multitude of such corporations, how- 
1 L 3 ever, 
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ever, brings about again a state of war; perpetual 


peace (the ultimate aim of the whole law of na- 
tions) is indeed an idea not possible to be carried 
into execution: The politic?1 principles, however, 
which have that in view, na wely, to enter into 
such alliances of states, as may mie for a con- 
tinual approximation towards it (perpetual peace), 
are not so, but, as this idea is a problem founded 
in duty, therefore in the right of both men and 
States, by all means capable of being put in exe» 
cution. | 


Such an union of a certain number of states, 
to the end of maintaining peace, may be deno- 
minated the permanent congress of states, to which 
every neighbouring state has free leave to associate 
itself; such a union (at least as to the formalities 
of the law of nations relative to the maintaining 
of peace) had place in the first half of this century 
in the assembly of the states- general at the Hague; 
where the ministers of most of the European courts, 
and even of the smallest republics, made their 
complaints of the hostilities, which the one had 
experienced from the other, and thus all Europe 
conceived themselves as one single federate state, 
whom the states adopted, as it were, as umpire 
in their public contests, instead of which the law 
of nations, of late, remains in books only, but has 
disappeared from cabinets, or, after exercised power, 


is committed, in the form of deductions, to the 
obscurity of the archives. 


By a congress, however, is here understood but 
an arbitrable meeting of different states geparable 
at all times, but not such an union, as is (like 
that of the American states) founded upon a con- 
stitution, and therefore indissoluble; by which 
congress only can be realised the idea of a public 
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law of nations that may be instituted to decide 
their contests in a civil manner, as if by a process, 
and not in a barbarous one (like avages) by means 
of war. 
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SECTION THE THIRD. 
THE COSMOPOLITICAL LAW, 


62. 


Tais idea of a peaceable, though not yet friendly, 
thorough intercourse of all nations upon earth, who 
can come into active relations with one another, is 
not a philanthropic (ethical), but a juridical, prin- 
ciple. Nature has shut them all up together (by 
means of the spherical form of their abode, as a 
terraqueous globe) in precise boundaries, and, as the 
possession of the ground, whereupon the, inhabitants 
of the earth can live, never can be thought but as 
the possession of a determinate whole, consequently 
as a possession, to which every one of them has, 
originally, a right; all nations stand originally in 
a community of the ground, not however of the 


juridical community of the possession, (communio) 


and herewith of the use, or of the property in it, 
but of the physical possible reciprocal action (commer- 
cium), id est, in a thorough relation of the one to 
all the others, to offer to traffic or trade, with one 
another, and have a right to make a trial of it, 
without the forergner's being entitled on that account 
to treat him as an enemy, — This law, so far as 
it relates to the possible union of all nations, with 
respect to certain universal laws of their possible 
intercourse, may be denominated the cosmopolitical 
Jus cosmopoliticum) or that of citizens of the 
world. 

Seas may appear to cut off every communication 
between nations, and yet they are, by means of 
navigation, just the most happy dispositions of nature 
to their intercourse, which, the more there are 
coasts adjacent (like those of the mediterranean) = 


PUBLIC LAW. 129 


be but the brisker, the frequenting of which, how- 
ever, but still more the settling upon them, for the 
purpose of connecting them with the mother- 
country, occasions that evil and violence in one 
part of our globe are felt in all parts. But this 
possible abuse cannot destroy the right of the citizen 


of the world to end-avour after commerce with all 


nations, and to this end to visit all regions of the 
earth, though it is not a right of colonrsing on the 
territory of another nation, (Jus incolatus) to which 
is requisite a particular contract. 

Quaeritur, Whether a nation may in new dis- 
covered countries establish a dwelling (accolatus) and 
attempt a seizing in the vicinage of another nation, 
which has already settled in such a climate, without 
the consent of the latter? — 

When cultivation is carried on at such a distance 
from the seat of the former, that neither of them 
in the use of his ground occasions any detriment to 
the other, the right thereto is not to be doubted; 
but when they are either herdsmen or hunters (as the 
Hottentots, Tungusi, and most of the American 
nations), whose sustenance depends upon vast waste 
tracts of land, this can take place not by force, but 
by compact only, and even this not by taking advan- 
tage of the ignorance of those inhabitants in regard 
of the cession of such lands; though the grounds of 
justification are specious enough, that such a violence 
tends to the welfare of mankind in general; partly 
by the culture of rude nations (as the pretext, by 
which even Blisching wishes to excuse the bloody 
introduction of the Christian religion into Germany), 


partly by purging one's own country of corrupted 


men and their wished. for reformation, or the amend- 
ment of their offspring, in another quarter of the 
world (as in New Holland); tor all these views, 
deemed good, cannot wipe out the spot of injustice 
Ls in 


120 MET. EL, or LAW. 


in the means thereto used. — If to these arguments 


is opposed, that, with such scruple to begin to lay 
the foundation of a legal state by violence, perhaps 
the whole earth would be in a lawless state still; that 
can as little annul that condition of law, as the pre- 
text of the revolutionists, that, when constitutions 
are degenerated, the people have a right to reform 
them by force, and once for. all to be unjust, in 
order afterwards to establish justice the more solidly 
and to make it flourish. 


Conclusion. 


When one cannot prove that a thing is, let him 
endeavour to prove that it is not. If he should not 
succeed with either (a case, which often happens), 
he may still inquire, whether it interests him to 
assume (by an hypothesis) the one or the other, and 
this with either a theoretical, or a practical, view, id 
est, for the purpose of explaining to himself a certain 
phenomenon merely (as, for instance, to the astro- 
nomer, that of the station and retrogradation of the 
planets), or to attain a certain end, which may be 
either pragmatic (a mere end of art) or moral, that 
is, an end, the maxim of laying down which to one's 
Self is even duty, — It is obvious that not the p- 
position of the accomplishment of that end, which 
is but a theoretical and problematical judgment, 1s 
here constituted duty; for thereto (to believe some- 
thing) there is no obligation, but the acting accord- 
ing to the idea of that end, though not the smallest 
theoretical probability that it can be accomplished 
exists, but et its impossibility cannot be demon- 
strated, is whereto a duty obliges us. 

The morally practical reason in us pronounces 
its irresistible veto, THERE SHALL BE NO WA; 
neither that, which is between me and thee in the 


State 
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state of nature, nor between us as states, which, 
though internally in the lawful, are externally (in 
relation towards one another) in the lawless, state; — 
for that is not the manner, in which one ought to 
seek his right. It is therefore no more the question, 
Whether perpetual peace be an entity or a nonentity, 
and whether we do not beguile ourselves in our theo- 
retical judgments when we suppose the former, but 
we must so act, as if that entity were, which peradven- 
ture is not, contribute to the founding of it, and 
of that constitution which appears to us the most 
apposite to that purpose (perhaps. the republicanism 
of all states jointly and severally), in order to bring 
it about, and to put an end to flagitious warring, 
to which, as the chief end, all states, without ex- 
ception, have hitherto directed their internal regu- 
lations» And though the latter, as to the accomplish- 
ment of this design, should always remain a pious 
wish, we certainly do net deceive ourselves in the 
adoption of the maxim, to contribute thereto in- 
cessantly ; for this is duty; but to suppose the moral 
law in us to be fallacious, would produce the wish, 
exciting detestation, rather to be deprived of all 
reason, and to consider one's self, as to one's prin- 
ciples, thrown into a like mechanism of nature with 
the other classes of animals. 

It may be said that this universal and lasting 


establismment of peace constitutes not only a part, 
| but the whole scope or final end, of law within the 


bounds of naked reason; for the state of peace is 
the only secured state of the meum and tuum, under 
laws, among a multitude of men who are neighbours, 
consequently who are in a constitution together, 
whose rule, however, must not be taken from the 
experience of those, that have hitherto found their 
account in it, as a norma for others, but that must 
be taken by reason 4 priori from the ideal of a juri- 


dical 
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dical conjunction of men under public laws in pes 
neral, because all examples (as they illustrate only, 
but can evince nothing) are deceitful, and thus by 
all means require metaphysic, whose necessity those, 
who ridicule it, inconsiderately allow, when they 
say, as they often do, that the best constitution is 
that, when not men, but the laws, have authority. 
For what can be more metaphysically sublimed, than 
just this idea which, according to their own asser- 
tion, has the most certain objective reality that 
may in occurring cases be easily exhibited, and which 
only, when it is not attempted and conducted in a 
revolutionary manner, by a leap, that is, by a violent 
overthrow of an imperfect constitution hitherto sub- 
sisting (for then an interval of annihilation of all 
Juridical state would happen), but by a gradual re- 
form according to solid principles, can lead in a 
continual approximation to the supreme political 
good, perpetual peace. | . 


THE END OF THE FIRST VOLUME. 


